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21st Annual Meeting 


JOINT DINNER MEETING OF REGIONAL CHAPTER CHAIRMEN AND 
MEMBERS OF EXECUTIVE COMMITTEE — NOVEMBER 8 


On Wednesday, November 8th, at 7:30 P. M., in accordance with 
our usual custom, a joint dinner meeting of the Regional Chapter Chair- 
men and members of the Association’s Executive Committee was held 
in the Hotel Jefferson. 

The dinner was attended by Roland Rice, President, John R. 
Turney, First Vice-President, Charles E. Bell, Treasurer, J. K. Hiltner, 
Secretary, R. Granville Curry and William G. Oliphant, members of 
the Executive Committee, as well as the following representing Regional 
Chapters: W. W. Larkin, Chairman, Pittsburgh Chapter; Harold Z. 
Frederick, Chairman, Detroit Chapter; Charles Trayford, Chairman, 
Metropolitan New York Chapter; P. F. Gault, Chairman, Chicago Chap- 
tr; E. F. Williams, Chairman, St. Louis Chapter; and J. R. Mac- 
Ananny, a delegate from District No. 1 Chapter and formerly Chairman 
of that Chapter. 

There was an informal roundtable discussion and an exchange of 
views as to how the Regional Chapters might be improved and made 
more valuable to their members. 

During the discussion it was brought out that a number of the 
Chapters find it difficult to provide the kind of speaker who would be 
most helpful to their membership. It was felt, therefore, that closer 
cooperation between the Chapters and the national association might 
help this situation. The officers of the Association expressed a willing- 
ness to render every service possible in this regard. 


MORNING SESSION—THURSDAY, NOVEMBER 9 


The 21st Annual Meeting of the Association of Interstate Commerce 
Commission Practitioners was held at the Hotel Jefferson, St. Louis, 
Missouri, November 9-10, 1950. 

Mr. Roland Rice, President, called the convention to order at ten 
o'clock and introduced Mr. E. L. Williams, Chairman of the St. Louis 
Regional Chapter for the purpose of welcoming the members to St. Louis. 
Mr. Williams expressed the gratitude of his group for the selection of 
St. Louis as the annual meeting place. He made it clear to the gathering 
that they were welcome and that their needs would be taken care of. 
In the absence of Mr. George W. Holmes, Commerce Counsel of the 
Missouri Pacific Lines, Chairman of the Arrangements Committee for 
the Annual Meeting, Mr. Williams announced the schedule for the day; 
whereupon the meeting was turned back to President Rice, who made 
his annual report. 


-_* 
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President’s Report 


Mr. Rice’s report is printed elsewhere in this issue of the Journal. 


At the conclusion of Mr. Rice’s report, and as a tribute to those 
members who had passed on to their reward since the last meeting, the 
members stood for a moment in silent prayer. 


Some Problems in Transportation Which Must Be Faced 


Dr. G. Lloyd Wilson, Professor of Transportation, University of 
Pennsylvania, who had graciously consented to address the meeting, was 
then called upon by President Rice. 

After the paper was read Mr. Rice expressed deep appreciation to 
Dr. Wilson for his remarks, which were well received by members and 
guests at the meeting. 

Dr. Wilson’s paper is printed elsewhere in this issue of the Journal. 


What Can Transportation Expect in the Form of Manpower 
and Wage Problems? 


Because of problems growing out of the present defense program it 
was felt that some first-hand information with respect to manpower as it 
relates to transportation would be an appropriate subject for discussion. 
Therefore an outstanding speaker in the person of Mr. Benjamin Miller, 
Director, Industrial Relations, American Trucking Associations, Wash- 
ington, D. C., currently on loan to the Defense Transportation Admin- 
istration, addressed the convention on this subject. Mr. Miller’s remarks 
are printed elsewhere in this issue of the Journal. 


Report of Nominations Committee 


The next order of business was the report of the Committee on 
Nominations presented by Mr. Charles W. Braden, General Traffic 
Manager, National Distillers Products Corporation, New York City, 
Chairman of the Committee. The slate of officers for 1950-51 appeared 
in the September, 1950 Journal at pages 897-899. 


Tribute to R. Granville Curry 


Following the report of the Nominations Committee, President Rice 
paid tribute to R. Granville Curry, Washington, D. C. attorney, with 
the following remarks: 


‘“‘T am going to add something to the program which does not 
now appear on it and perhaps at the proper time I will be chastized 
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for adding it, but I feel compelled to say something on this very 
personal subject. We have with us today a man who this year is 
retiring from the Executive Committee. He has given long service 
to this Association in high and important positions; he has given 
that service unselfishly and with great humility. He himself is an 
accomplished practitioner and lawyer before the Interstate Com- 
merce Commission; he has served as the Editor of our Journal and 
in that capacity he rendered salutary service ; he served as President 
of the Association and his administration was marked by efficiency 
and progress and by constructive leadership. He has served in 
other capacities, including his present position on the Executive 
Committee, and in all of this he has wanted to remain, so far as he 
possibly could, in the background. He does have a passion for 
anonymity. I respect not only his ability, but I respect him per- 
sonally. I have very high and deep regard and affection for him. 
I speak, as many of you know, of Granville Curry, whom I am very 
happy at this time to ask to stand.”’ 


The morning session recessed at 11:45 A. M. 


GROUP LUNCHEON 


Mr. E. L. Williams, Chairman of the St. Louis Chapter, substituted 
as Toastmaster at the Association’s Annual Luncheon, for George W. 
Holmes, Esquire, who was absent from the city. The luncheon was held 
in the Ivory Room of the Hotel Jefferson, where members listened to an 
address by the Attorney General of the United States. 


Relation of the Department of Justice to the 
Interstate Commerce Commission 


Mr. McGrath’s remarks will be found elsewhere in this issue of the 
Journal. 
AFTERNOON SESSION—THURSDAY, NOVEMBER 9 


President Rice presided at the afternoon session, which began with 
a discussion of : 


What Can Be Done to Improve the Administrative Efficiency 
of the Interstate Commerce Commission? 


The first member to speak on this subject was Wilbur LaRoe, Jr., 
Attorney-at-Law, Washington, D. C., and former President of the 
Association. Mr. LaRoe took for his subject: 


The Lack of Administrative Head 


Mr. LaRoe’s paper is printed elsewhere in this issue of the Journal, 
along with the discussion which followed his remarks. 
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In the absence of Mr. Harry C. Ames, former President of the 
I. C. C. Practitioners Association, and attorney-at-Law, Washington, 
D. C., Mr. 8. S. Eisen, Attorney-at-Law, New York City, presented Mr. 
Ames’ paper on: 


Can We Improve Procedure before the Commission’s 
Board of Suspension? 


Mr. Ames’ paper is printed in this issue of the Journal. After Mr. 
Eisen finished reading Mr. Ames’ paper, there was a general debate, 
which is printed immediately following his paper. 


OPEN FORUM DISCUSSION 
Cost Finding in Rate Cases 


Mr. A. H. Sechwietert, Chicago, Illinois, presided as Moderator in 
the Open Forum Discussion on Cost Finding in Rate Cases in the 
absence of Mr. N. D. Belnap. Mr. Schwietert’s remarks appear in this 
issue of the Journal. 

Those participating in the Forum were: Arthur H. Schwietert, 
Director, of Traffic, Chicago Association of Commerce & Industry, 
Chicago, Illinois, Moderator; Ford K. Edwards, Director, Bureau of 
Coal Economies, National Coal Association, Washington, D. C. for Users 
of Transportation; E. S. Root, Chief of Research, Erie Railroad, Cleve- 
land, Ohio, for Rail Transport; John R. Turney, of the firm of Turney, 
Carraway & Turney, Washington, D. C., for Motor Transport ; Gilbert J. 
Parr, Director, Cost and Research, Waterman Steamship Corporation, 
Mobile, Alabama, for Water Transport. 

The remarks of the gentlemen mentioned above are printed in this 
issue of the Journal. 


At the close of the formal presentation of the Forum, Moderator 
Arthur H. Schwietert called for discussion. The discussion concerning 
the subject covered by the forum appears immediately following the va- 
rious papers presented by the gentlemen named above. 

President Rice expressed appreciation on behalf of himself and the 
members for the very interesting discussion dealing with the all im 
portant subject of Cost Fnding in Rate Cases. 


Remarks of Honorable Clyde B. Aitchison, Interstate 
Commerce Commissioner 


Honorable Clyde B. Aitchison, Interstate Commerce Commissioner, 
was introduced as the Dean of the Interstate Commerce Commission, 
and one of the sponsors of the Association of Interstate Commerce Com- 
mission Practitioners. 

Mr. Aitchison’s remarks are included in this issue of the Journal. 
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Remarks of Paul E. Blanchard 


President Rice asked that Mr. Paul E. Blanchard, Attorney-at-Law, 
Armour & Company, Chieago, Illinois, be permitted to speak for a 
moment or two inasmuch as he was called out of the city and could not 
be present on Friday morning. Mr. Blanchard took the floor and re- 
marked as follows: 


‘*Tnasmuch as I will not be here tomorrow, I should like to 
express my opinion on the increase in dues. Anyone who takes or 
eagerly reads such publications as the Harvard Law Review, the 
Yale Law Review, the Michigan Law Review, for the occasional 
fragments of transportation law, knows what you must pay to be a 
subscriber to those publications. 

‘*T think our Practitioners’ Journal is well worth $10.00 a year. 
I am sure I have saved a great deal of time in research in the li- 
braries by the concise statements of what has gone on during the 
previous month. If it is necessary to increase the dues I would 
much rather see them go to $12.00 than to see that Journal in any 
way lessened in its value; therefore, if I were here tomorrow I 
would sincerely vote for the increase in the dues for that reason 
if for no other.’’ 


Reception 


The National Distillers Products Corporation was host at a re- 
ception for members and their guests from 5:30 to 6:30 at the Hotel 
Jefferson on the afternoon of November 9th. 

The arrangements for this reception were made by Mr. Charles W. 
Braden, General Traffic Manager of the National Distillers Products 
Corporation, 120 Broadway, New York City. 

The members of the Association and their guests are deeply gratful 
to Mr. Braden and to the National Distillers Products Corporation for 
their generosity. A very pleasant hour was enjoyed by those present. 


ANNUAL DINNER 


At seven o’clock on the evening of November 9th the Annual Dinner 
was held in the Crystal Room of the Hotel Jefferson, at which approxi- 
mately two hundred members and their guests were present. 

Mr. Carl Giessow, Transportation Commissioner, St. Louis Chamber 
of Commerce, St. Louis, Missouri, presided as Toastmaster. 

The only speaker of the evening was Mr. Joseph F. Holland, an 
Attorney-at-Law, who enlivened the gathering with a speech which will 
long be remembered as humorous as well as instructive. 

Unfortunately, no transcript was made of Mr. Holland’s remarks, 
but he is to be commended for his ability to hold an audience in rapt 
attention with well-chosen stories and reminiscences of his experiences, 
ete. 
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Incomco Sweepstakes 


Following the dinner the Incomco Sweepstakes were run. In the 
absence of Mr. George W. Holmes, the sweepstakes were handled by 
Mr. H. J. Seabourn of the Laclede Steel Company, St. Louis, Missouri. 


MORNING SESSION—FRIDAY, NOVEMBER 10 


President Rice called the meeting to order at 10:30, at which time 
he expressed the appreciation of the members and officers of the Asso- 
ciation to the National Distillers Products Corporation and to Mr. 
Charles W. Braden for the reception provided on the previous evening. 
Likewise, he expressed his gratitude to those who participated in the 
preparation of the Incomeo Sweepstakes, and especially to Mr. H. J. 
Seabourn, who was the narrator. He expressed thanks to the Committee 
an Arrangements for the success of the annual meeting and then an- 
nounced the first order of business for the day, which was the report of 
the Treasurer, Mr. Charles E. Bell. 


Report of the Treasurer 


Mr. Charles E. Bell, of Washington, D. C., Treasurer of the Asso- 
ciation, reported in detail on the state of the Association’s finances and 
made a strong plea for the increase to $10.00 in the annual dues. The 
Treasurer’s report was adopted with a rising vote of thanks to Mr. Bell. 


Report of Special Committee on Revision of 
Constitution and By-Laws 


Mr. Rice called upon Mr. Wilbur LaRoe, Jr., Washington, D. C., to 
make his report as Chairman of the Association’s Special Committee on 
the Revision of the Association’s Constitution and By-Laws. 

Mr. LaRoe gave a brief explanation of the report, which was 
printed in full in the Practitioner’s Journal for September at pages 
913-14. 

Following Mr. LaRoe’s report there was some.debate. Mr. R. K. 
Keas of St. Louis asked whether or not in balloting for changes in the 
Constitution and By-Laws it was required to have a two-thirds vote of 
the entire membership or two-thirds of the members voting. Mr. LaRoe 
said it would require only two-thirds of the ballots cast. 


Association’s Dues Increased 


Mr. Paul Yellen of St. Louis, Missouri took the floor in order to 
make a motion to increase the Association’s dues to $10.00 as suggested 
by the Special Committee. Following considerable debate, in which 
numerous members from various sections of the country expressed 
hearty approval of the Special Committee report, it was voted on ™ 
block and the Special Committee report, as well as Mr. Yellen’s motion, 
was unanimously adopted, thereby increasing the annual dues of the 
Association of ICC Practitioners immediately to $10.00 per year. 
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Report of Special Committee on Revision of Rules of Practice of 
the Interstate Commerce Commission 


Attention was directed by President Rice to the report of the 
Special Committee on Revision of the Rules of Practice of the I. C. C., 
which appears at pages 915-17 of the September, 1950 Journal. 

Mr. LaRoe said: 


“‘Over a period of several years now, we have heard com- 
plaints that the ten days allowed for reply briefs is inadequate, and 
we have from time to time suggested changes in it, but we met with 
some opposition on the part of the Commission, and the latter part 
of this document tells you about the progress, or lack of progress, 
in that matter. * * * This, Mr. President, does not require any 
action, but I hope that publicity will be given to it.’’ 


Commissioner Aitchison remarked that he felt that it should be 
made clear that it is not intended to convey the idea that the Commis- 
sion automatically grants an extension of time for filing reply briefs, but 
that the Commission will do so if it is apparent that there is cause for it. 


Mr. LaRoe accepted Mr. Aitchison’s statement as his understanding 
of the matter. 


Election of Officers for 1950-51 

Mr. Rice directed attention to the fact that the report of the Com- 
mittee on Nominations was printed in the September, 1950 Journal 
(see: pages 897-99), and asked Mr. Charles W. Braden, Chairman of the 
Nominations Committee, to make a motion with respect to his report; 
whereupon Mr. Braden moved that the Secretary cast a unanimous 
ballot for the election of the officers whose names appeared in the list 
on the last page of the Annual Meeting program. The motion was 
seconded by Mr. Giessow with the question put by the President; the 
motion was unanimously adopted, and the Secretary declared the nomi- 
nees elected. 


The officers elected for 1950-51 are: 


President 


John R. Turney, Turney, Carraway & Turney, Suite 330 Dupont 
Circle Building, Washington, D. C. 


First Vice-President * 


Arthur H. Schwietert, Director of Traffic, Chicago Association of 
Commerce and Industry, 1 North LaSalle Street, Chicago, Illinois. 


* At the meeting of the Association’s Executive Committee immediately following 
the morning session, November 10th, Mr. Schwietert was elected First Vice-President 
by the Executive Committee. 
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Secretary 


J. K. Hiltner, General Traffic Manager, United States Pipe & 
Foundry Company, Burlington, N. J. 


Treasurer 


Charles E. Bell, Transportation Consultant, Continental Building, 
Washington 5, D. C. 


Vice-Presidents 
District No. 

2 S. S. Eisen, Milton P. Bauman Associates, 140 Cedar 
Street, New York, N. Y. 

4 Frank H. Cole, Jr., Assistant General Counsel, Balti- 
more & Ohio Railroad Company, 1315 Union Central 
Building, Cincinnati 2, Ohio. 

6 Paul H. Hardin, General Traffic Manager, The Coca 
Cola Company, 310 North Avenue, N. W., Atlanta 1, 
Georgia. 

8 Arthur H. Schwietert (see above). 

10 Ernest Porter, Commerce Counsel, The State of Iowa, 
State Capitol, Des Moines, Iowa. 

12 Frank A. Leffingwell, 1515 Praetorian Building, Dallas 
1, Texas. 

14 I. N. Early, Traffic Manager, Billings Traffic Bureau, 
Commercial Club, Billings, Montana. 

16 Howard G. Freas, Rate Expert, Public Utilities Com- 


mission of the State of California, State Building, 
Civie Center, San Francisco 2, California. 


Report of the Secretary and Executive Secretary 


Mr. J. K. Hiltner, General Traffic Manager, United States Pipe & 
Foundry Company, Burlington, N. J., Secretary of the Association, made 
a verbal report and directed attention to the amount of work carried 
on in the office of the Association and expressed the hope that additional 
funds would enable the Executive Secretary to render better service to 
members than heretofore. 


Introduction of Newly Elected President 
Mr. John R. Turney 


President Rice: 


‘*Tt now becomes my very happy privilege to introduce our new 
President, John R. Turney, a man whose legal shoes I am not 
worthy to unloose. 

St. Louis is also happy because it was in St. Louis that John 
Turney gained national attention, and it was from this city that 
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he was called by Joseph B. Eastman to do a work for his country 
which expanded that reputation and made it even more nation-wide 
than it has been here in this work in his own city. 

Cast in pioneer mold, your new President is distinctly liberal 
and distinctly independent. Rich in native endowment and learned 
in the law, he is industrious, but not personally ambitious. Forth- 
right, resourceful and versatile—and I can say that there is no 
man practicing before the Commission who is more versatile—he is 
a determined advocate and a worthy opponent. Devoted to the 
finest traditions and practice before this Commission, John Turney 
is a staunch friend of the Association, and long has served it in 
positions of great importance, and always with diligence and skill 
and devotion. 

His warm heart reveals a capacity for lasting friendship. I am 
happy indeed to present him to you as our new President.’’ 


Remarks of Mr. John R. Turney 


‘*Gentlemen, I confess that after that, although the sun is not 
over the yard-arm, I need a highball badly, but, frankly, I am deeply 
honored. I feel that you could have done much better. Since you 
have made the mistake, I am going to try to correct it the best I can. 

I pledge you that during the coming year, we will do our best 
to live up to the fine traditions and record of our predecessors and 
particularly those with whom I have had the pleasure of working— 
Mr. LaRoe, Mr. Ames, Mr. Tompson, Mr. Curry and ‘Mr. Eloquent, 
Not Very Careful in his Language,’ my friend, attorney Roland Rice. 

Gentlemen, I thank you very much.’’ 


Mr. Rice announced that the newly elected President, Mr. Turney, 


desired to hold a meeting of the Executive Committee immediately 
following the adjournment of the annual meeting. 


Appointment of Three Vice-Presidents as Members of 
Executive Committee 


Mr. Turney: Well, the By-Laws require the President to ap- 
point or designate three of the Vice-Presidents as members of the 
Executive Committee, and since I think a meeting of the Committee 
is necessary, I would appreciate it if the Committee, both the mem- 
bers of the old Committee, who may be retiring, and the members 
of the new Committee, will join me for lunch in one of the rooms at 
12: 15. 

The By-Laws provide that the Executive Committee shall 
consist of the President, three Vice-Presidents, designated by the 
President, Secretary, Treasurer, and three immediate past living 
Ex-Presidents. 

Now then, I felt in designating the members of the Executive 
Committee, as far as possible, we should attempt to make them repre- 
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sentative of the entire country. I have a very deep feeling of the 
strength of this organization, lying not in Washington but in the 
States. I think we have shown that every time we have had a crisis, 
we have had to go back to you people. 

For that reason, I am going to ask Mr. Schwietert, the Vice. 
President of District No. 8, Mr. Leffingwell, the Vice-President from 
District No. 13, and Mr. Freas, the Vice-President from District 
No. 16, to join us as members of the Executive Committee and meet 
with us today.”’ 


1951 Annual Meeting 


Invitations from members in the following States to hold the 1951 
annual meeting were presented by : 


Mr. Howard G. Freas for San Francisco, California. 
Mr. J. R. MacAnanny for Boston, Massachusetts. 

Mr. Charles J. Stinchcomb, for Baltimore, Maryland. 
Mr. I. T. Williams for Miami, Florida. 


Mr. Rice assured the members that the Executive Committee would 
give consideration to all invitations concerning the 1951 annual meeting 
at the proper time. 


Expression of Gratitude of Non-Lawyer Members for Preservation 
of Right to Practice before the Interstate Commerce Commission 


Mr. J. W. Holloway, of Kansas City, Missouri, expressed the deep 
appreciation of the non-lawyer members of the Association for what has 
been done for them in opposing the efforts to disbar them from prac- 
ticing before the Interstate Commerce Commission. He said he felt 
that every non-lawyer practitioner should support the Association of 
I. C. C. Practitioners to his best ability. 

Mr. Rice thanked Mr. Holloway and said: 


‘*T want you to know that so far as I have been able to discover 
in the years that I have worked with this Association, and especially 
on intimate terms with the Executive Committee, it has been our 
feeling that we have a responsibility for keeping open to Class B 
practitioners, the channels of practice before the Interstate Com- 
merce Commission, and some responsibility with respect to their 
rights to practice before the States. 

I hope that we never make of ourselves a Guild or Union which 
will attempt to preserve business for us individually, but that we 
will look upon ourselves as officers of the Commission. I covet such 
a feeling for this Association and for its objectives and for its 
activities.’’ 


There being no further business, the convention adjourned at 
11:30 A.M. 





Relation of the Department of Justice to 
the Interstate Commerce Commission * 


By HonoraBLe J. Howarp McGratH 
Attorney General of the Umted States 


I am most pleased with the privilege which your kind invitation has 
afforded me of participating with you in this annual meeting which 
marks the coming of age of your Association. Twenty-one years ago, 
following closely the establishment of the Interstate Commerce Com- 
mission register of licensed practitioners, your Association became the 
pioneer among organizations of practitioners before administrative 
agencies. During its twenty-one years of existence the accomplishments 
of your Association have more than justified the vision and hopes of its 
founders and the pride of its present day membership. A lasting eon- 
tribution was made in the very beginning when your Association, moti- 
vated by the highest ethical considerations, adopted a code of ethies, 
establishing standards of conduct for practitioners before administrative 
agencies, which has been the model for other similar associations. 

You have taken a keen interest, I know, in the controversy which 
has been waged in the years immediately past regarding qualifications 
for practice before administrative agencies. The various congressional 
proposals, some of which would limit appearances before administrative 
agencies to duly licensed attorneys, others of which would permit only 
limited exceptions to that rule, have received your scrutiny, I am sure. 
And the views of your members coming as they do from the ‘‘elders’’ 
among specialized practitioners have much weight. 

Suffice it to say here that the valuable assistance which can be 
rendered to administrative agencies by lay technicians of fine attain- 
ments, would be sorely missed by these agencies in the discharge of 
their important duties, should any enactment confine appearances before 
them to lawyers alone. Moreover, the specialized problems and experi- 
ence of governmental administrative agencies make it desirable to per- 
mit those agencies to pass upon the qualifications of persons who seek 
to practice before them. 

The present federal regulatory system for the railroads began with 
the legislation which came shortly after the warning of President Cleve- 
land contained in his second annual message to the Congress on Decem- 
ber 6, 1886. ‘‘By a recent decision of the Supreme Court of the United 
States,’’ he said, ‘‘it has been adjudged that the laws of the several 
states are inoperative to regulate rates of transportation upon railroads 
if such regulation interferes with the rate of carriage from one state into 
another. This important field of control and regulation having been 
thus left entirely unoccupied, the expediency of federal action upon the 
subject is worthy of consideration.’’ He referred, of course, to the 
Supreme Court’s decision, on October 25, 1886, in the case of Wabash 
R. R. v. Illinois. Congressional action soon followed. 


me at 2lst Annual Meeting Luncheon, St. Louis, Missouri, November 
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When, in February of 1887, the Interstate Commerce Commission 
was created to undertake railroad rate regulation after state regulation 
had broken down, the experimental nature of the means provided by 
Congress for carrying its mandates into effect was readily acknowl- 
edged. This first experiment in governmental delegation of regulatory 
authority and control to an independent administrative agency did not 
achieve immediate success, but it proved its worth and set the pattern 
for other independent administrative agencies to follow. 

The Commission has now been in existence almost two-thirds of a 
century. By amendments to the basic legislation of 1887 and by supple- 
mentary enactments, its powers have been greatly increased. Between 
the years 1903 and 1920 the plan of railway regulation was perfected 
and in more recent years, from 1929 to the present time, federal regula- 
tion in the field of transportation has been broadened and has come to 
include the activities of motor carriers, certain carriers by water, and 
freight forwarders, as well as oil pipe lines. In the later period, coex- 
tensive with the life of this Association, the jurisdiction of the Interstate 
Commerce Commission has been extended to participation in proceedings 
for the reorganization of railways in bankruptcy. Moreover, the scope 
of regulation has been enlarged by giving to the Commission additional 
powers over certain contracts of the carriers and over the installation 
of safety devices. The statutes which have conferred additional powers 
and duties upon the Commission reflect the increasing regulatory de- 
mands which the expanding transportation facilities of this country have 
made upon government in the past 64 years. 

In the statutory scheme which has emerged, the Congress has placed 
heavy duties upon the Department of Justice. Regulation is achieved 
by the Interstate Commerce Act and the legislation which amends it, but 
equally as important, there is an area in which the anti-monopoly and 
antitrust statutes apply, for which the Department of Justice has the 
responsibility. 

In the course of our day-to-day activities in these fields, lawyers in 
the Department regularly appear before the Interstate Commerce Com- 
mission, where they are in a very real sense working with you as 
administrative practitioners. In another capacity, as counsel before the 
courts for all agencies of the United States Government, lawyers of the 
Department of Justice defend the decisions of the Interstate Commerce 
Commission. And sometimes we are in the position of differing with 
the Commission, and so we oppose its decisions. I thought you might 
be interested in some examples which would illustrate to you the activi- 
ties of the Department which are intimately related to your work and 
to the work of the Interstate Commerce Commission. 

In the so-called Reparation Cases, we have a good example of cases 
in which we engage in litigation before the Commission which is similar 
to the type of litigation before that body handled by members of this 
Association. The cases to which I refer are seventeen separate com- 
plaints filed by the Department of Justice with the Interstate Commerce 
Commission against the railroads pursuant to section 13 of the Inter- 
state Commerce Act, and instituted by the Department of Justice pur- 
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suant to the general authority conferred by Congress upon the Attorney 
General to institute and conduct litigation to establish and safeguard 
Government rights and properties. These complaints, which were filed 
by the Attorney General at the instance of the War and Navy Depart- 
ments and of the Maritime Commission, allege that the rates and charges 
made by railroads on certain commodities shipped by the Government 
during World War II were unreasonable and unlawful, in violation of 
section 1(5) (a) of the Interstate Commerce Act, or that the rules, regu- 
lations, and practices affecting such rates were unreasonable or unlaw- 
ful in violation of section 1(6) of the Act. Damages resulting from the 
violations are sought, as authorized by section 8 of the Act. That the 
United States, as a shipper, has the right to invoke the jurisdiction of 
the Interstate Commerce Commission, and that the Commission is the 
proper forum to hear such complaints is implicit in the decision of the 
Supreme Court in United States v. Interstate Commerce Commission, 
337 U. S. 426 (1949). 

The complaints are predicated upon findings made on October 20, 
1945, by a special committee appointed by the Director of the Bureau of 
the Budget at the request of Senator Wheeler, then Chairman of the 
Senate’s Committee on Interstate and Foreign Commerce. This special 
committee consisted of Mr. W. B. Hammer, Chairman of the Interstate 
Commerce Commission Suspension Board, and Charles E. Bell and E. 
B. Ussery, practicing lawyers specially qualified in the field of rate 
matters. The tenor of the special committee’s findings is illustrated 
best by its general finding that, ‘‘The Government has not only paid 
excessive charges in a stupendous amount before and since Pearl Harbor, 
but it is still paying such excess charges on presently moving traffic 
and will continue to pay them until appropriate action is taken to remedy 
this situation.’’ 

Following the report of that committee, Secretary of War Patterson, 
believing that the Interstate Commerce Commission, and any other 
forum that might have jurisdiction in such cases, should review the rates 
established, and the charges paid by the Government, on War Depart- 
ment traffic, requested Attorney General Tom Clark to institute the 
necessary proceedings. 

We are looking forward to some decision by the Commission with 
reference to these matters in the near future. I understand that all evi- 
dence has been submitted by the Government as well as by the railroads 
in five of the cases and that steady progress is being made in the submis- 
sion of evidence in the remaining 12. 

An example of our acting as counsel for the Interstate Commerce 
Commission is to be found in our current appearance in the United 
States Supreme Court to uphold the order of the Commission against 
the Alabama Great Southern Railroad and others. In that case the 
Interstate Commerce Commission prescribed joint rail-barge rates which 
were differentially lower than corresponding all-rail rates, without speci- 
fieally finding that the operating costs of rail-barge service were lower 
than those of all-rail service. A judgment by a three-judge district 
court upheld the validity of the Commission’s order. 
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The railroads of the country have joined in attacking the Commis. 
sion’s authority to establish such rate differentials. Their principal 
contention is that the Commission’s order deprives the railroads of their 
‘‘inherent advantages of lower costs of service and superiority of serv- 
ice,’’ in violation of the provisions of the Interstate Commerce Act. The 
Government is urging, on the other hand, that the rate differentials 
prescribed by the Commission are reasonable and fully justified under 
the applicable statutory standards. It is our contention that relative 
transportation costs, while relevant as one of the many factors which 
enter into the process of rate-making, were not intended by Congress 
to be the sole controlling test. The Government is arguing that Congress 
impose no obligation on the Commission to sound the death knell of rail- 
barge transportation by requiring parity of rates for services which, 
though competitive, are economically unequal. 

There are thus issues in this case of greater importance to the trans 
portation industry and to the Nation than the mere technical legal is- 
sues involved. 

In addition to being counsel for the Interstate Commerce Commis- 
sion, the Department of Justice has on occasion been in a position to aid 
the Commission in its administrative functions by employing other laws 
which are under the Department’s jurisdiction. A case in point is the 
antitrust action brought against the Pullman Company a few years ago. 

For many years the railroads of the United States had been com- 
plaining that the Pullman Company had been using its power to exact 
unconscionable rental fees and service charges from them and to prevent 
the inauguration by the railroads of new-type lightweight sleeping car 
service which had found great favor with the railroad-traveling public. 
This power of the Pullman Company had been derived from the fact that 
the Pullman Manufacturing Company enjoyed a monopoly in the manu- 
facture of sleeping-car equipment which was marketed to the railroads 
through the Pullman Operating Company. The private contractual 
relations between the Pullman Company and the railroads were the 
source of frequent criticism by the Interstate Commerce Commission. 
However, under the statutory scheme of regulation,.the ICC had juris- 
diction only over the fares charged the public for sleeping-car service; 
it lacked the power to deal effectively with the onerous and monopolistic 
terms imposed upon the railroads by the Pullman Company. 

To eliminate the blighting effects of this monopoly and to free the 
railroads to provide the kind of modern passenger service the railroad- 
traveling public was demanding, the Department of Justice in 1940 
filed an antitrust suit under the Sherman and Clayton Acts against the 
Pullman Company and succeeded in having the court order the divesti- 
ture of the Pullman Operating Company from the Pullman Manufac- 
turing Company. In January of 1946, the Operating Company was 
ordered sold to railroads doing over 95 per cent of the passenger busi: 
ness. These railroads are now free to supply the traveling public what- 
ever service they believe is necessary to enable them to compete with 
the airlines and other competitive forms of transportation. 

Our work with the Commission and for the Commission has many 
facts affecting our departmental responsibilities—more of course than | 
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could hope to discuss with you in my talk here. For instance, as a 
result of enactment by the 80th Congress, over the President’s veto, we 
now have on the statute books the Reed-Bulwinkle Act. As you know, 
that law authorizes exemption from the antitrust laws for any carrier 
acting in concert with one or more competing carriers in the establish- 
ment of rates and related matters, if the ICC approves the procedural 
agreements under which such action is taken. The Commission is 
authorized to approve these agreements subject to prohibitions and other 
requirements specified in the Act, if it finds that ‘‘by reason of the 
furtherance of the national transportation policy’’ exemptions from 
the antitrust laws should apply. 

The Reed-Bulwinkle Law must now be interpreted and applied. Ap- 
plications for approval of agreements have been filed by railroads, motor 
carriers, and water carriers with the Interstate Commerce Commission. 
The Department of Justice has intervened in a large number of these 
proceedings ; we have participated at hearings, and filed briefs. In some 
proceedings, carrier agreements have been approved by the Commission. 
In others, the applications have been dismissed or withdrawn after the 
presentation of our views. In still other cases, the Commission, while 
approving the agreements, has imposed conditions requiring amendment 
of certain provisions to meet objections raised by the Department of 
Justice. 

We believe serious questions remain to be resolved as to the scope 
of the Reed-Bulwinkle Law and as to the interpretation of several of its 
provisions. Such questions, which it seems must ultimately be deter- 
mined by the Courts, affect not only the appropriate administration of 
the Interstate Commerce Act; their resolution is also of prime import- 
ance in defining the area in the field of transportation to which Con- 
gress intended the antitrust laws to apply. 

Some cases, in which the Department of Justice opposes the orders 
of the ICC, notwithstanding its customary duties as counsel for the 
Commission, are perhaps the most publicized. The Mechling case (330 
U. 8. 567) is an interesting example of this situation. As a consequence 
of orders of the Commission, grain which was moved East to Chicago 
by barge on inland waterways, was subjected to a higher rate for the 
remainder of the trip on Eastern railroads than was grain which had 
arrived at Chicago by rail alone. The rate difference was resulting in 
the use of rail in preference to barge transportation. The Commis- 
sion’s order had the effect of taking away the money benefits to be 
gained from using barges on inland midwestern waterways. 

The Commission’s construction was opposed by the Secretary of 
Agriculture on the ground that it prejudiced the farmers who had 
access to barge transportation, and it was clear to Department of Justice 
lawyers after a consideration of the over-all picture that his opposition 
was justified. When the Secretary of Agriculture, the Inland Water- 
ways Corporation, and the Mechling and other barge lines brought action 
to set aside the order of the Commission, the Attorney General admitted 
the allegations of the complaint. The District Court set aside the Com- 
mission’s order and, when the Interstate Commerce Commission ap- 
— to the Supreme Court, that Court affirmed the District Court’s 

ecision. 
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In accepting the invitation of our Association to speak before you 
in this Convention, I welcomed the opportunity to discuss with you 
some problems in the conduct of transportation and its regulation which 
have concerned me and others with whom I have been associated in 
academic work, in industrial traffic management, and in litigation before 
regulatory commissions. The problems are partly economic and partly 
legal in character. They involve the philosophy and practices of regu- 
lation, and the practical handling of matters which constitute the work 
of industrial traffic departments. 

The purpose of the discussion is not to present solutions to these 
problems but to seek the basic principles and the foundations upon 
which the problems can be studied by all of us so that solutions can be 
found. Some of the problems are broad basic ones; others may appear 
to be of slight importance. All, in my experience, are real ones which 
if not solved threaten the stability of the transportation industries, the 
welfare of those who use their services, and the effectiveness of private 
ownership and operation under sound, comprehensive and constructive 
regulation by government in the public interest. 


Regulation of Transportation 


Much has been spoken and written about the regulation of transpor- 
tation and the need for reorganization. Your speaker has contributed 
to this mass of opinion and counter-opinion. It is not the purpose of 
the present paper to propose or to oppose any particular plan of organi- 
zation or reorganization. It is appropriate, however, to undertake to 
point out tendencies which may impair the effectiveness of regulation, 
and to suggest that a program and pattern of regulation must be de- 
veloped after careful consideration of the basic principles involved, and 
not by piecemeal reorganization of individual regulatory agencies. 

The fundamental dangers in transportation regulation appear to be: 


First the danger of clogging the regulatory agencies charged with 
quasi-legislative and quasi-judicial functions with detailed work, 
much of which is executive in character. 


Second, the danger that the quasi-legislative and quasi-judicial func- 
tions may be unduly influenced or controlled by the executive offi- 
cers of government, and the independence of the agencies thereby 
impaired or destroyed. 





* “=e presented before 21st Annual Convention, St. Louis, Missouri, Novem- 
ber 9, 1950. 


— = 








pm- 





NOVEMBER, 1950 91 








Third, the danger of overlapping of the functions and activities of 
different regulatory agencies and possible conflict of authority be- 
tween agencies which will hamper the development of coordination 
ef different modes of transportation and stultify the progress of a 
sound national transportation system, privately owned and publicly 
regulated. 


Fourth, the danger that if public regulation is ineffectual the con- 
clusion may be reached by some that government and ownership is 
the only alternative. This conclusion is erroneous, in the opinion 
of your speaker in two respects; government ownership is not a 
desirable alternative to private ownership and operation; and gov- 
ernment regulation would be indispensable even if the agencies of 
transportation were governmentally owned and operated. 


Whatever plan of reorganization is adopted to improve and integrate 
the regulation of transportation, it is urged that: 


First, the quasi-legislative and quasi-judicial functions of regula- 
tion should be continued in an independent regulatory agency com- 
pletely free from executive domination or even influence. 


Second, the quasi-executive function of promotion should be ad- 
ministered by an executive agency which should be separate from 
and independent of the quasi-legislative and quasi-judicial agency. 


Third, in cases before the regulatory agency the executive officers 
interested in transportation should be required to appear themselves 
or by representatives as witnesses so that their interests may be 
presented in orderly fashion by testimony on the record, and the 
witnesses subject to examination and cross-examination. 


Fourth, the danger of conflict among regulatory agencies exercising 
jurisdiction over various instrumentalities of transportation should 
be eliminated by placing the quasi-legislative and quasi-judicial 
regulation of all interstate carriers in one regulatory agency of this 
type, and the quasi-executive functions in a separate organization. 


The most important things are that the regulatory agency be really 
independent and completely free from executive control and that it be 
freed from executive detail which prevents the opportunity for the 
proper performance of the quasi-legislative and quasi-judicial functions. 

Other individuals and organizations are working on plans of reor- 
ganization. Without intruding upon these deliberations it is hoped that 
these principles will be recognized and applied in these plans. 


Rates Via Different Forms of Transportation 


One of the problems which must be faced boldly is the question of 
rates via railroad, motor and water from the same points of origin to 
identical destinations. It seems clear that the sound principles of eco- 
nomics and of the law are in accord on this point. The practices, how- 
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The railroads of the country have joined in attacking the Commis. 
sion’s authority to establish such rate differentials. Their principal 
contention is that the Commission’s order deprives the railroads of their 
‘‘inherent advantages of lower costs of service and superiority of serv- 
ice,’’ in violation of the provisions of the Interstate Commerce Act. The 
Government is urging, on the other hand, that the rate differentials 
prescribed by the Commission are reasonable and fully justified under 
the applicable statutory standards. It is our contention that relative 
transportation costs, while relevant as one of the many factors which 
enter into the process of rate-making, were not intended by Congress 
to be the sole controlling test. The Government is arguing that Congress 
impose no obligation on the Commission to sound the death knell of rail- 
barge transportation by requiring parity of rates for services which, 
though competitive, are economically unequal. 

There are thus issues in this case of greater importance to the trans 
portation industry and to the Nation than the mere technical legal is- 
sues involved. 

In addition to being counsel for the Interstate Commerce Commis- 
sion, the Department of Justice has on occasion been in a position to aid 
the Commission in its administrative functions by employing other laws 
which are under the Department’s jurisdiction. A case in point is the 
antitrust action brought against the Pullman Company a few years ago. 

For many years the railroads of the United States had been con- 
plaining that the Pullman Company had been using its power to exact 
unconscionable rental fees and service charges from them and to prevent 
the inauguration by the railroads of new-type lightweight sleeping car 
service which had found great favor with the railroad-traveling public. 
This power of the Pullman Company had been derived from the fact that 
the Pullman Manufacturing Company enjoyed a monopoly in the manu- 
facture of sleeping-car equipment which was marketed to the railroads 
through the Pullman Operating Company. The private contractual 
relations between the Pullman Company and the railroads were the 
source of frequent criticism by the Interstate Commerce Commission. 
However, under the statutory scheme of regulation, the ICC had juris- 
diction only over the fares charged the public for sleeping-car service; 
it lacked the power to deal effectively with the onerous and monopolistic 
terms imposed upon the railroads by the Pullman Company. 

To eliminate the blighting effects of this monopoly and to free the 
railroads to provide the kind of modern passenger service the railroad- 
traveling public was demanding, the Department of Justice in 1940 
filed an antitrust suit under the Sherman and Clayton Acts against the 
Pullman Company and succeeded in having the court order the divesti- 
ture of the Pullman Operating Company from the Pullman Manufac- 
turing Company. In January of 1946, the Operating Company was 
ordered sold to railroads doing over 95 per cent of the passenger busi: 
ness. These railroads are now free to supply the traveling public what- 
ever service they believe is necessary to enable them to compete with 
the airlines and other competitive forms of transportation. 

Our work with the Commission and for the Commission has many 
facts affecting our departmental responsibilities—more of course than I 
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could hope to discuss with you in my talk here. For instance, as a 
result of enactment by the oh Congress, over the President’s veto, we 


now have on the statute books the Reed-Bulwinkle Act. As you know, 
that law authorizes exemptién from the antitrust laws for any carrier 
acting in concert with one or more competing carriers in the establish- 
ment of rates and related matters, if the ICC approves the procedural 
agreements under which such action is taken. The Commission is 
authorized to approve these agreements subject to prohibitions and other 
requirements specified in the Act, if it finds that ‘‘by.reason of the 
furtherance of the national transportation policy’’ exemptions from 
the antitrust laws should apply. 

The Reed-Bulwinkle Law must now be interpreted and applied. Ap- 
plications for approval of agreements have been filed by railroads, motor 
carriers, and water carriers with the Interstate Commerce Commission. 
The Department of Justice has intervened in a large number of these 
proceedings ; we have participated at hearings, and filed briefs. In some 
proceedings, carrier agreements have been approved by the Commission. 
In others, the applications have been dismissed or withdrawn after the 
presentation of our views. In still other cases, the Commission, while 
approving the agreements, has imposed conditions requiring amendment 
of certain provisions to meet objections raised by the Department of 
Justice. 

We believe serious questions remain to be resolved as to the scope 
of the Reed-Bulwinkle Law and as to the interpretation of several of its 
provisions. Such questions, which it seems must ultimately be deter- 
mined by the Courts, affect not only the appropriate administration of 
the Interstate Commerce Act; their resolution is also of prime import- 
ance in defining the area in the field of transportation to which Con- 
gress intended the antitrust laws to apply. 

Some cases, in which the Department of Justice opposes the orders 
of the ICC, notwithstanding its customary duties as counsel for the 
Commission, are perhaps the most publicized. The Mechling case (330 
U. S. 567) is an interesting example of this situation. As a consequence 
of orders of the Commission, grain which was moved East to Chicago 
by barge on inland waterways, was subjected to a higher rate for the 
remainder of the trip on Eastern railroads than was grain which had 
arrived at Chicago by rail alone. The rate difference was resulting in 
the use of rail in preference to barge transportation. The Commis- 
sion’s order had the effect of taking away the money benefits to be 
gained from using barges on inland midwestern waterways. 

The Commission’s construction was opposed by the Secretary of 
Agriculture on the ground that it prejudiced the farmers who had 
access to barge transportation, and it was clear to Department of Justice 
lawyers after a consideration of the over-all picture that his opposition 
was justified. When the Secretary of Agriculture, the Inland Water- 
ways Corporation, and the Mechling and other barge lines brought action 
to set aside the order of the Commission, the Attorney General admitted 
the allegations of the complaint. The District Court set aside the Com- 
mission’s order and, when the Interstate Commerce Commission ap- 


— to the Supreme Court, that Court affirmed the District Court’s 
ecision. 





I. C. C. PRACTITIONERS’ JOURNAL 





Translated, that decision has meant substantial direct benefit to 
farmers. The fifty million bushels of grain involved in the Mechling 
case is a mere drop in the bucket when you calculate the amount of 
grain affected by the decision. Our admission of the allegations against 
the ICC thus resulted in direct benefits to the farmer and to the con. 
sumer public arising out of transportation savings affected through the 
continued use of river barge supplemented by rail transportation. 

Another important case in which the Department has taken a po- 
sition opposed to that of the ICC involved the protection of civil rights. 
I speak of course of the highly publicized Henderson case, decided at 
the last term of the Supreme Court. The Solicitor General and I ap.- 
peared on behalf of the United States because the case raised basic 
questions as to the validity of racial segregation on the railroads. 

I think you may perhaps be interested in some of the background 
of the Henderson case. The pertinent facts can be briefly stated. The 
railroad reserved one table in its dining cars exclusively for colored 
passengers, and all other tables exclusively for white passengers. The 
‘‘Jim Crow’’ table was at the kitchen end of the car and separated 
from the next table by a curtain or a five-foot high partition extending 
from the side of the car to the aisle. 

The applicable statute, section 3 of the Interestate Commerce Act, 
makes it unlawful for a railroad to subject any person ‘‘to any undue or 
unreasonable prejudice or disadvantage in any respect whatsoever.” 
The Supreme Court had held, in Mitchell v. United States, 313 U. 8. 80, 
that the ‘‘sweeping prohibitions’’ of the statute extend to acts of dis- 
crimination which, if done by a state, would violate the equal protection 
clause of the 14th Amendment. 

Elmer Henderson’s suit was brought in a three-judge district court 
to set aside an order of the Interstate Commerce Commission, which 
upheld the railroad’s regulation directing racial segregation on its dining 
ears. After the district court upheld the Commission’s order, Hender- 
son appealed to the Supreme Court. 

The Interstate Commerce Commission prepared a motion asking the 
Supreme Court to dismiss Henderson’s appeal, and forwarded the neces- 
sary papers to the Department of Justice for approval and filing. It 
was at this point that the case first came to the attention of the Solicitor 
General. The Solicitor General declined to sign the motion to dismiss 
the appeal and notified the Chief Counsel of the Commission that he 
would not join in it and that if the Commission filed it, he would 
affirmatively oppose it on behalf of the United States. The motion was 
not filed. 

The Solicitor General and I, representing the United States, con- 
tended in the Supreme Court that the railroad’s regulation and the Com- 
mission’s order were invalid. You will thus observe that even though 
the United States, one of the appellees, won the case in the district court, 
the Government joined the appellant in asking the Supreme Court to 
reverse the lower court’s decision. This seemed to many people to be a 
most strange course of conduct. We were accused of failing to cooper- 
ate with and support another federal agency. 
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The Solicitor General and I felt, however, that our first responsi- 
bility was to represent the interests of the United States before the 
Supreme Court, and that it would be a violation of our duty to our 
country and to the Court to take a position which we were convinced 
was in conflict with the Constitution and laws of the United States. 
Under the statute imposing a general and inclusive prohibition against 
discrimination in service by an interstate railroad, the question for 
decision was whether it was nevertheless the policy of Congress to 
authorize racial segregation on railroad dining cars. 

We were gratified with the decision of the Court which vindicated 
our position and proved to be another heartening indication that we 
are slowly but surely loosing the paralyzing grip of racial discrimination 
which has stood in the way of extending opportunities equally to all 
Americans. 

In the important and complex field of transportation regulation, you 
and we in the Department of Justice have many problems in common. 
Iam confident that with your continued cooperation and our combined 
efforts we will be able to do much to arrive at solutions which will mean 
the continuation of improvements to keep our transportation system 
out in front, as it is today, serving the Nation in the interest of all 
the people. 

I have spoken to you at some length about the work of the Depart- 
ment of Justice in the field with which you as ICC practitioners are 
directly concerned. Of course, as Americans you have interests and 
concerns far beyond the scope of the work of your Association or of the 
Interstate Commerce Commission. 

The Department of Justice, as you know, bears the responsibility for 
the internal security of our country. In these troubled times the burden 
of this responsibility is a great one. We are carrying this responsibility, 
ever alert and determined that our Government and our country shall 
remain secure. 

In this field the Congress, in passing the Internal Security Act 
of 1950, has recently added to the Department’s responsibilities. That 
Act presents numerous problems—far too many for me to discuss with 
you here. Many of these problems will ultimately be resolved by the 
courts. Other provisions, in order to be made more workable, may re- 
quire amendatory legislation by the Congress. The Act, as you know, 
became law only after it was passed over the President’s veto. It is now, 
however, one of the laws of the land, and as such I shall enforce it and 
shall do my best to make it work and to achieve the congressional pur- 
pose in passing it. 

In our labors in these fields, as well as in all our labors, I am sure 
that I can count on you as Americans for your full support. We are 
all working toward one goal—to keep our country secure from within 
and secure from without, to cooperate with other peace-loving nations 
in the interest of world peace, to assure to all our people the fruits 
and the blessings of our great democracy and our democratic way of life. 











Some Problems In Transportation Which 
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University of Pennsylvania 


In accepting the invitation of our Association to speak before you 
in this Convention, I welcomed the opportunity to discuss with you 
some problems in the conduct of transportation and its regulation which 
have concerned me and others with whom I have been associated in 
academic work, in industrial traffic management, and in litigation before 
regulatory commissions. The problems are partly economic and partly 
legal in character. They involve the philosophy and practices of regu- 
lation, and the practical handling of matters which constitute the work 
of industrial traffic departments. 

The purpose of the discussion is not to present solutions to these 
problems but to seek the basic principles and the foundations upon 
which the problems can be studied by all of us so that solutions can be 
found. Some of the problems are broad basic ones; others may appear 
to be of slight importance. All, in my experience, are real ones which 
if not solved threaten the stability of the transportation industries, the 
welfare of those who use their services, and the effectiveness of private 
ownership and operation under sound, comprehensive and constructive 
regulation by government in the public interest. 


Regulation of Transportation 


Much has been spoken and written about the regulation of transpor- 
tation and the need for reorganization. Your speaker has contributed 
to this mass of opinion and counter-opinion. It is not the purpose of 
the present paper to propose or to oppose any particular plan of organi- 
zation or reorganization. It is appropriate, however, to undertake to 
point out tendencies which may impair the effectiveness of regulation, 
and to suggest that a program and pattern of regulation must be de- 
veloped after careful consideration of the basic principles involved, and 
not by piecemeal reorganization of individual regulatory agencies. 

The fundamental dangers in transportation regulation appear to be: 


First the danger of clogging the regulatory agencies charged with 
quasi-legislative and quasi-judicial functions with detailed work, 
much of which is executive in character. 


Second, the danger that the quasi-legislative and quasi-judicial func- 
tions may be unduly influenced or controlled by the executive off- 
cers of government, and the independence of the agencies thereby 
impaired or destroyed. 
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Third, the danger of overlapping of the functions and activities of 
different regulatory agencies and possible conflict of authority be- 
tween agencies which will hamper the development of coordination 
ef different modes of transportation and stultify the progress of a 
sound national transportation system, privately owned and publicly 
regulated. 


Fourth, the danger that if public regulation is ineffectual the con- 
clusion may be reached by some that government and ownership is 
the only alternative. This conclusion is erroneous, in the opinion 
of your speaker in two respects; government ownership is not a 
desirable alternative to private ownership and operation; and gov- 
ernment regulation would be indispensable even if the agencies of 
transportation were governmentally owned and operated. 


Whatever plan of reorganization is adopted to improve and integrate 
the regulation of transportation, it is urged that: 


First, the quasi-legislative and quasi-judicial functions of regula- 
tion should be continued in an independent regulatory agency com- 
pletely free from executive domination or even influence. 


Second, the quasi-executive function of promotion should be ad- 
ministered by an executive agency which should be separate from 
and independent of the quasi-legislative and quasi-judicial agency. 


Third, in cases before the regulatory agency the executive officers 
interested in transportation should be required to appear themselves 
or by representatives as witnesses so that their interests may be 
presented in orderly fashion by testimony on the record, and the 
witnesses subject to examination and cross-examination. 


Fourth, the danger of conflict among regulatory agencies exercising 
jurisdiction over various instrumentalities of transportation should 
be eliminated by placing the quasi-legislative and quasi-judicial 
regulation of all interstate carriers in one regulatory agency of this 
type, and the quasi-executive functions in a separate organization. 


The most important things are that the regulatory agency be really 
independent and completely free from executive control and that it be 
freed from executive detail which prevents the opportunity for the 
proper performance of the quasi-legislative and quasi-judicial functions. 

Other individuals and organizations are working on plans of reor- 
ganization. Without intruding upon these deliberations it is hoped that 
these principles will be recognized and applied in these plans. 


Rates Via Different Forms of Transportation 


One of the problems which must be faced boldly is the question of 
rates via railroad, motor and water from the same points of origin to 
identical destinations. It seems clear that the sound principles of eco- 
nomics and of the law are in accord on this point. The practices, how- 
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ever, do not appear to square either with economic principles or with 
the law as stated in the National Transportation Policy. 

Sound economics teach that carriers should seek to engage in services 
in which they have comparative advantages, either in the quality of the 
service they can render, in comparative costs as compared with other 
earriers or in both respects. As a corollary carriers should abstain from 
services in which they are relatively inefficient with respect to the quality 
of service or cost in comparison with other carriers. 

The Congress in stating our National Transportation Policy has 
declared that the regulation of all modes of transportation shall be ad- 
ministered so as to recognize and preserve the inherent advantages of 
each . . . to promote . . . adequate, economical, and efficient 
service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and main- 
tenance of reasonable charges for transportation services - 

If these words are construed according to the generally accepted 
standards of English usage, as they are used in technical economics, 
and in the light of their context, they seem to state that the services and 
charges of carriers of various types should be established, maintained 
and regulated with respect to the comparative service and cost advan- 
tages of the various types of carriers or modes of transportation. 

This interpretation of economic principles and of the law has led 
me to the view that railroads, water carriers of various types and in 
different trades, motor freight carriers and air freight carriers should 
seek the commodities, types of hauls, and unit quantities of goods to be 
moved as shipments, in which they can offer superior services or satis- 
factory services at rates which are fully compensatory to them. Their 
rates should not be based upon the rates charged by carriers of other 
types. This would seem to imply that from the same originating points 
to the same destinations different rates might be made by railroads, 
motor carriers, barge lines and steamship carriers, on different quanti- 
ties of freight in carload, truckload, bargeload or shipload or part-ship- 
load lots. The rates as a minimum should be compensatory for the 
service and in the quantities transported by each carrier and reasonably 
judged by the value of the service rendered to the goods. 


Transportation Costs 


Realistic rate-making for modern industrial and commercial econdi- 
tion requires greater attention to cost determination. There is an un- 
fortunate lack of fact-facing by carriers and shippers who approve the 
use of cost data when it appears to support the position they have taken 
with respect to existing or proposed freight rates or charges, and to deny 
the validity of the use of costs when the cost data do not support the 
position they wish to take. Simon N. Patton, an economist of a genera- 
tion ago, was fond of extricating himself from similar difficulties by 
the use of an aphorism: ‘‘If the facts do not support my theories, 80 
much the worse for the facts.’’ 





a _— of National Transportation Policy, Wheeler-Lea Transportation 
ct, 3 
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Those who deny the validity of cost determination refer vaguely 
to the fact that transportation services are performed under conditions 
of decreasing cost or increasing returns, under different conditions; or 
that many services are performed simultaneously in the same vehicles 
or over the same lines and in different directions, and are subject to 
conditions of joint cost which make cost determination difficult. And 
so they are. But does anyone seriously assert that cost determination is 
a simple problem in any industry? Whether it is in the production of 
steel, the refining of petroleum, or the operation of packing houses, prob- 
lems of increasing or decreasing costs or returns or of joint costs are 
present and difficult ones to solve. It seems clear that cost finding and 
analysis has progressed to the stage where competent economists, engi- 
neers and accountants can determine most of the costs with reasonable 
accuracy and the areas of doubtful or common costs can be allocated to 
different services or products arbitrarily as a temporary measure until 
these elements can be studied more carefully and the areas of uncertainty 
ean be reduced to a small factor in the total costs if they cannot be elimi- 
nated entirely. 

The progress made by the Cost Section of the Bureau of Accounts 
and Cost Finding of the Interstate Commerce Commission in the rela- 
tively brief period of its existence is encouraging in that this difficult 
but important area of transportation economies and of transportation 
management is achieving the recognition it must attain if the manage- 
ment and regulation of transportation is to be conducted at levels con- 
sistent with Twentieth Century standards. 

If transportation carriers determine and use costs in rate-making, 
the process of rate-making can be brought out of the realm of mysticism 
and made an economically and practically sound technique of manage- 
ment and regulation. 

These remarks upon the essentiality and feasibility of cost analysis 
in the transportation industries and as an ingredient in freight rate- 
making are not to be interpreted as the endorsement or advocacy of costs, 
or of any particular variety of cost whether out-of-pocket, average costs, 
fully-allocated costs, or marginal costs—as the sole ingredient in rate- 
making. The cost of performing transportation services is an element 
of great importance, but it is not the only factor which must and should 
be considered in rate-making. The knowledge of costs gives the scientific 
facts pertaining to what it costs carriers to perform various services, 
to handle different commodities, and to transport shipments of different 
quantities, of different densities, or other transportation characteristics. 
The knowledge of industrial, commercial and marketing data and their 
relationship to transportation establishes the scientific basis necessary 
to judge the industrial or commercial implications of the rates. 

Rate-making is both a science and an art. If the scientific data are 
known, carrier and industrial management and government regulatory 
commissions can bring their art to play in the complicated process of 
negotiating rates and regulating them in the public interest. 
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True Costs are Full Economic Costs 


In analyzing and determining the costs of transportation by differ. 
ent modes of transportation one is brought face to face with the highly 
controversial question of the propriety of the shares of the cost of im- 
provements in public facilities used by carriers of different types which 
use public facilities such as highways, improved waterways, harbor and 
other water terminal facilities and airways. This problem must not be 
evaded. Each type of carrier should be permitted and encouraged to 
assert its reasonable self-interest and no form of transportation should 
be stifled with the ridiculous advice that it must subordinate its interests 
to ‘‘the public interest’’ and lay its head gracefully upon the block as a 
gallant if reluctant public sacrifice. The true public interest does not 
require this sacrificial gesture. On the contrary, the public interest is 
best served if each mode of transportation honestly ascertains its reason- 
able self-interest and asserts it in the form of public opinion in the most 
vigorous terms consistent with the facts and reasonable self-interest. 

It is not the purpose of this paper to suggest the answers to these 
perplexing problems of conflicting interest nor to dismiss them with 
generalities. Specifically, it is suggested,—no, it is urged,—that the 
earriers of different types set aside a small percentage of the amounts 
now spent in propaganda and counter-propaganda with which the pub- 
lie is now being bombarded and engage a neutral board of arbitrators. 
This board should be composed of a disinterested and competent trans- 
portation economist or two, one or several engineers in the fields of high- 
way, waterway, railway and airway construction and maintenance; a 
competent accountant; a traffic expert, a public taxation expert; and a 
lawyer experienced in transportation matters. This board should be 
selected by all the carriers and given complete freedom to find the facts 
and to report their conclusions and recommendations with respect to the 
costs of public improvements and the equitable distribution of these 
costs among the beneficiaries of the improvement in proportion to their 
benefit. 

The use of propaganda and counter propaganda for many years has 
so conditioned the public that it is not persuasive or even interesting to 
the public. People are occasionally amused by the pyrotechnics or by 
the patent absurdity of some of the more spectacular claims, but it is 
very doubtful if it forms or changes anyone’s opinions. 

The submission of the questions to the objective judgment of neutral 
experts rather than the appeals to prejudice through propaganda is not 
only an act of sportsmanship but it has the very great advantage of 
forfending action by government in areas of business management and 
strategy which under a system of free enterprise should be settled by 
the rival and competitive industries in the exercise of their own respective 
reasonable self interest in the broader framework of the public interest, 
and not allowed to go by default for solution to a governmental agency. 

Once the factors of full economic cost are determined, each agency 
of transportation is in position to price its services with the knowledge 
of true costs and that each other carrier is pricing its services with the 
cost factors properly chargeable to it. 
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It is not expected nor suggested that this method of determining 
the fair share of public improvements will settle the question once and 
for all time. The shares of the cost of constructing, maintaining and 
administering the improvements equitably chargeable to the various 
beneficiaries are subject to change so that the allocations should be re- 
viewed from time to time in the light of changing economic, political, 
military, and social conditions. The point here urged is that the ques- 
tions are ones which are susceptible of solution by reference to competent 
and neutral expert consideration and judgment, and are not possible of 
solution by resort to propaganda and counter-propaganda. The choice 
is between a fairer, cheaper and more effective method of procedure and 
one which is admittedly self-seeking, more expensive and ineffectual. 


Column Rates 


For a quarter of a century there has been a steadily increasing 
tendency to place commodity rates on the basis of columns or percentages 
of first class rates. Ever since the decision of the Interstate Commerce 
Commission in the Southern Class Rate Investigation in 1925,? there 
has been a persistent tendency in territorial rate cases and in other rate 
eases of more restricted scope to place commodity rates on these per- 
centages. It is unquestionably true that this has done much to clean 
up the chaos in commodity rate bases, eliminated many Fourth Section 
violations not justified by transportation or commercial competitive con- 
ditions, and in eliminating many discriminatory and preferential rates. 
These must be put on the credit side of the account. On the debit side, 
however, this tendency has had the effect of disrupting competitive rate 
relationships and of relating commodity rates to the class rate scale. 
Class rates are designed to transport merchandise freight and high grade 
relatively small quantity movement of goods, or as residual rates neces- 
sary to insure that there are rates available for sporadic movements 
between all points of origin and to destinations many of which are of 
slight commercial importance. Class rates are not designed to provide 
proper rates for heavy movements of traffic from competitive producers 
or manufacturing industries to markets. Changes in the class rates 
designed to move relatively a small percentage of the traffic affect com- 
comodity rates which move the overwhelming bulk of traffic whether or 
not the transportation and commercial conditions indicate that there 
should be corresponding changes in both class rates or commodity rates. 

There has never been a more satisfactory method of making com- 
modity rates than those made in Eastern Territory under the McGraham 
Formula. It is seriously suggested that consideration be given to the 
re-establishment of commodity rates by railroad, water and motor ecar- 
riers on basis of interrelated group rates, in which competitive originat- 
ing points are grouped around major points of production or manufac- 
ture, and competitive destinations are related to each other by a system 
of group rates in which both commercial and carrier competitive rela- 


21. C. C. Docket No. 13494, (100 I. C. C. 513), 1925. 
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tionships and relative distance should be taken into account. Smaller 
groups could be used for relatively short-haul traffic and larger groups 
for long-haul traffic. 

The efficacy of the group rate-making pattern is demonstrated by 
the fact that the McGraham Formula has not been entirely eradicated 
by a half century of tinkering with scales and with column rates in 
Eastern Territory, and one of the most satisfactory and desirable of the 
rate structures of the United States is the Transcontinental rate strue- 
ture. This is a group-to-group structure and has flourished without the 
benefit of a major reorganization for a half century. There are many 
changes such as a uniform class rate relationship which appear to be 
necessary and desirable in the Transcontinental rate structure, but the 
interrelated group-to-group pattern has survived well the ravages of 
time and change in commercial and transportation conditions. 


Standard Distances 


One of the salient features of the new British rate-making scheme, 
the broad outline of which has been announced, is the equalization of 
rate-making distances for use in rate making via railway, highway and 
waterway. All points in Great Britain are to be located by the use of 
the National Grid and all distances between points are determined by the 
official distances between key points in each grid section to every other 
key point in every other grid section via highway routes. Modifications 
are made to compensate for circuitous routes via highways caused by 
intervening bodies of water or other physical barriers which cause ma- 
terial deviations from reasonably direct routes. 

In the opinion of your speaker the use of distance via one mode of 
transportation for the purposes of making rates via another mode of 
transportation is as indefensible economically as the use of the costs of 
performing transportation service by one type of carrier to determine 
the rates of another type of transportation enterprise. It is suggested, 
however, that in cases where distances are important factors in rate- 
making that much time, labor, expense and uncertainty could and should 
be avoided by establishing official short-line rate making distances be- 
tween all points in the United States by dividing the United States by 
a grid and establishing key distance determining points in each small 
area. The official rate making distances between these key points via 
railroad, via water or via highway could be made official and used as 
official distances in rate-making via these respective modes of transpor- 
tation. The other points in each grid would take the same official dis- 
tances as the key points in each respective grid, but the distances would 
be the distances via each mode of transportation or via routes involving 
combinations of several modes of transportation. 

This method of rate determination would obviate the necessity of 
computing short-line distances in every rate case and would eliminate 
the time required in many cases to argue and reconcile differences in 
short-line distance calculations. 
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It is not asserted that the task of compiling such short-line distances 
would be an easy one nor that the distances would not have to be reviewed 
and revised from time to time as changes are made in railroad, highway 
or waterway routes. The task once accomplished would save many piece- 
meal jobs and could be revised from time to time without undue expense. 


Percentage Freight Rate Increases 


The general or horizontal increases in freight rates which have fol- 
lowed one another in rapid succession in the past decade, although not 
sufficiently synchronized with wage increases and costs of materials and 
supplies to save carriers from financial distress, have had several serious 
consequences. 


First the use of the percentage method of increasing many but not 
all rates has had the effect of disrupting rate relationships among 
producing and manufacturing centers, and among markets. These 
disruptions have caused serious disturbances in the relative ability 
of producers, processers and manufacturers to meet competition, and 
of markets to attract supplies of goods from' accustomed sources. 
There is nothing sacrosanct about existing rate relationships: but 
there is no reason for disrupting them as the unintentional corollary 
to general rate increases. 


Second, percentage rather than specific freight rate increases in- 
crease the spread between short haul and long haul rates. The in- 
ereased spread is a serious handicap to the distribution of goods 
upon a nation-wide scale and inevitably tends to reduce the trans- 
portation carriers’ revenues by inducing plants to be built in various 
sections of the United States thereby decreasing the length of hauls. 
The inability of long-distance shippers to bear the increased freight 
charges and the denial of the industries located at long distances 
from markets cannot fail to reduce the ability of markets to attract 
goods at competitive prices and to shorten the carriers’ hauls. 


Standardization and Simplification of Tariffs 


Although commendable progress has been made in the standardiza- 
tion of tariff formats and nomenclature, whatever progress that has 
been made in the simplification of tariffs has been offset by the com- 
plexities created by the rapid succession of general freight rate increases, 
the increasing of some rates by percentages, or by percentages subject 
to maximum amounts per one hundred pounds or per ton, or by specific 
amounts per unit subject to maximum percentage increases, or by specific 
amounts per unit of shipment. It is recognized that these variations are 
necessary in order to avoid intolerable increases which would cause the 
diversion of traffic so that there might be decreases rather than increases 
in revenues from these types of commodities or movements. The various 
plans of increasing rates have, however, caused serious difficulties in tariff 
interpretation even to arrive at relatively simple rate determinations. 
Many major freight rate tariffs were issued ten or more years ago and 
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many of them have several hundred supplements, some of which were 
issued before and some after each of the successive general increases. The 
changes produced by differences in the amounts of increases in different 
territories and between territories have added to the confusion. 

The amount of work that a competent and conscientious rate clerk 
can do in a day has been cut in half in the past decade since the ava- 
lanche of rate increases, and the accuracy of rate work has been reduced 
commensurately. Rates can no longer be ascertained from the exami- 
nation of tariffs. They now must be calculated. The equipment of a 
rate clerk consists of tariffs, supplements, stretcher supplements, and 
calculating machines, and telephones to check the rates as they calculate 
them with others who are in the same general state of confusion and 
frustration. 

There appears to be no relief in sight from this intolerable condi- 
tion unless and until many major tariffs are reissued. The expense of 
republication of these tariffs will be very great, it is true, but the expense 
of using obsolete tariffs with numerous supplements and increase supple- 
ments and paraphernalia for calculating the current rates from obsolete 
rate data is much greater. 

Our basic transportation industries are inherently strong. Our 
basic transportation law is sound. The inherent sense of fair play of 
traffic men and practitioners in this field is admirable. If we look our 
problems in the face and undertake to solve them in the light of reason- 
able self-interest we cannot fail to strengthen our economic and regulatory 
structures as they must be strengthened if private enterprise under 
publie regulation is to flourish. 














What Can Transportation Expect in the Form 
of Manpower and Wage Problems * 


By Bensamin R. Miuuer, Director, 
Industrial Relations, American Trucking Associations, Inc. 


I bring to you the good wishes of Commissioner Knudson who 
asked me to express to you the appreciation of your efforts in behalf 
of his new task as Defense Transport Administrator. I am speaking 
to you today, however, as the Industrial Relations Director of American 
Trucking Associations. 

Manpower is becoming a vital problem of transportation. We see 
things developing in Washington that may bring us back into the diffi- 
cult times, where boats, trains, trucks and buses didn’t move because 
there weren’t men to move them. Some simple arithmetic will prove 
this point. 

Some 63 million people are employed in this nation today, and we 
have less than 2 million unemployed. In 1939, before we got into World 
War II, some 6 million were unemployed. In just one month alone, 
752,000 people listed on the unemployment rolls were absorbed by our 
expanding economy. The military is still 600,000 short of their current 
authorized goal. And their current authorized goal is not the 3 million 
that President Truman has been talking about . . . It’s only 2,400,000 
total appropriated for between now and July 1. Mr. Steelman, Assistant 
to the President, speaking on employment two weeks ago, said that de- 
fense plants alone are going to absorb millions of new workers. The 
United States Government and the military’s blue collar workers are 
going to take 200,000 between now and July 1. What then will be left 
for the operation of our expanding economy and for the transportation 
industries ? 

United States Employment Service records for October 4 show 
35,856 jobs open two weeks or more. Just before Korea, there were 
only 13,000. The real impact of Manpower shortages will come upon 
us some time this spring when many of the expanded defense plants 
get going. Remember that Congress has already appropriated 30 bil- 
lions of dollars for defense and 10 billion supplemental appropriation 
is pending. This is for defense production, not war production. 

There is talk of a standing military force of some 5 to 6 million 
men for defense—not for war. 

Despite these terrific manpower problems in the offing, we have as 
yet no specific Washington instructions and no central controls. 

Several agencies have some authority over manpower; the Labor 
Department for one, Commerce another, and Selective Service. 

There is a problem of industry and occupational essentiality caus- 
ing us some concern in Washington. When the military began to 
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Mr. Miller is at present connected with Defense Transportation Administration 
assisting in manpower problems. 
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absorb many selectees and reservists because of Korea, there was a 
terrific outery from the Congress. It seems everybody affected went to 
his representative or senator and said, ‘‘For goodness’ sakes, this man 
served his time, he’s very important to our company, he ought not to be 
sucked back into the service.’? This occurred when Defense Secretary 
Louis Johnson was having the difficulty which led to his resignation. 
Here was a new trouble. Thousands of reservists were being called 
and his office was being plagued to keep some of these boys, who had 
committed themselves as reservists, out of the service. This resulted in 
an administrative agreement between the Defense Department and the 
Commerce and Labor Departments. It was designed for the purpose 
of placing the responsibility and onus for delaying reservist recalls on 
the area Commanding Officers of the various services. But ‘‘criteria” 
had to be developed by which the Commanding Officers might delay re- 
calls. These criteria are developed by what is known as an Inter-agency 
committee composed of six government officials from Commerce, Labor, 
Selective Service, Defense, Interior and Agriculture. The Commerce 
representative is chairman of the committee when it determines essential 
activities, which, in my language, means essential industries. The Labor 
Department official is chairman of the committee when it determines 
critical occupations. Each of them has their technical sub-committees 
for research work. 

We then come to the point where this Inter-agency committee de- 
termines the industries essential to defense. No one is as yet willing 
to admit that our current defense effort calls for the cessation of any 
business activity which might be deemed non-essential. 

At least Washington is not ready to admit it. 

So, we have a list of the essential activities which is as broad as 
we have industries in peace time. 

The Inter-Agency Committee also produces a companion list of 
‘‘eritical oceupations.’’ The ‘‘criteria’’ used to determine a critical 
occupation is most disconcerting. A critical occupation, in my way of 
thinking, is one in which there are more jobs than there are people. 

I well remember that during World War II, one of the most critical 
occupations in this Nation was the foundry laborer. We needed brawn 
and a disregard for heat and fire. But nobody wanted to work as a 
foundry laborer at 65 cents an hour. The result was that we couldn’t 
get people into the foundries, and that became a critical occupation. 

But this committee has concluded that a critical occupation is one 
that takes two years or more of training; had to be in an essential 
activity; and that the United States Employment Offices had to have 
more calls for those occupations than they had men to fill them. 

There was some extent of reasonableness in this process for this 
list was planned for the purpose of delaying reservists from recall to 
active duty. 

Here I say, isn’t transportation essential? Isn’t it necessary to 
bring in raw materials, move munitions produced for defense? Isn’t 
it necessary to feed and clothe our people? Yet, not a single transpor- 
tation occupation as such, was included in the list of critical occupations. 
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Machinists are on that list, but they were put there because they were 
in potential defense production industries. What could be more prime, 
more important to defense than the free flow of materials to and from 
defense industries via our transportation facilities? 

So, it’s the task of the transportation industries and the respon- 
sibility of the Defense Transport Administration to convey to these 
Manpower agencies the essentiality of the operation of domestic trans- 
port, waterways, railroads, bus, truck and even the taxis and private 
automobiles, and their maintenance facilities, if you please, because they 
cannot be done without during war time, as was proven during the 
last war. That is one of the major tasks of D. T. A., which I am happy 
to state is in the matter with both feet. 

If we had manpower controls, and I am just posing the question, we 
might alleviate some of the manpower shortages by a mandatory 48- 
hour work week similar to World War II. Production plants working 
on a 40-hour week waste their manpower and that of transport as well. 
You can’t get freight cars or trucks loaded or unloaded on Saturdays 
because of the time and a half factor. In this manner, we could relieve 
the manpower shortage by at least 10 to 15 per cent. But there, again, 
it’s a question of cost and that gets us into the economics of the price- 
wage stabilization problem which I will leave for the moment. 

An extended work-week is one thing that may have to be accom- 
plished soon because of the shortages which are already apparent. An- 
other question which will have to be resolved is, what industries in our 
Democracy cannot continue to do business during a defense period which 
requires our full material and manpower resources. They are eventually 
going to have manpower ceilings. X numbers of men and women beyond 
which you cannot hire. And what are the potentialities of national 
service legislation? If I remember correctly we were the only nation 
that didn’t have it during the last war. Folks were free to choose their 
jobs and to move from one to another. But our soldiers called for 
“work or fight’’ legislation which was not forthcoming. 

I believe its appropriate at this time to take a look at the Agencies 
involved in Manpower. 

First, there is the policy-making agency, the National Security Re- 
sources Board. That Board plans the complete activities of our nation 
in the event of total war. That is their first premise. They determine 
the amount of production of vehicles, ships, men, ete., needed to fight all 
out war. In World War II, we had 13 million men under arms and were 
inclined to put all men under arms without leaving enough behind to 
support them. 

NSRB’s job is to put a balance between the size of our military 
machine and the size of our home-supporting machine. That is part of 
their job. They have progressed quite well I understand, with respect 
to material things. But they have not gotten very far with respect to 
manpower. Perhaps this is due to some of the imponderables I men- 
tioned earlier. It is my observation that their transportation manpower 
plans are negligible. 
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Another agency is the Department of Labor. It has established a 
defense manpower division headed by Bob Goodwin, director of the 
Bureau of Employment Security. It also has a hand in the Essential 
Activities and Critical Occupations Inter-agency Committee with Com- 
merce as its counterpart. 

This Agency also contains the United States Employment Service 
that is attempting to persuade the various state-employment agencies 
to cooperate in defense recruitment. It is rather difficult for the federal 
service to obtain complete cooperation from the state employment 
services. As in World War II, it may again be necessary for Congress 
to Federalize the State Services and thereby authorize priorities for 
manpower recruitment. 

For the Railroads there is the Railroad Retirement Board to recruit 
personnel insofar as it is possible. Under an agreement between USES 
the RRB both aid the railroads. Then of course there is the Selective 
Service System—except for some specific problems in licensed personnel 
in our waterways systems, our transportation industries are not sub- 
stantially affected by the current draft. This stems from the fact that 
we have such a small number in the draftable age categories, 19 through 
25. Transportation would be radically affected if the age limits were 
raised to include men through 35 years of age. Here it should be noted 
that induction of selectees is presently left entirely to the discretion of 
local selective service boards and that no directives are issued from Na- 
tional Headquarters. 

Again I say, it is mighty difficult for these agencies to do a job 
because without established policy, they cannot be positive in their ap- 
proach to a given problem. 

There is another facet of this manpower problem that cannot be 
overlooked. I refer to the wage factor. This morning’s paper stated 
that the government had almost completed a new Wage Stabilization 
Board. This will be one of the most perplexing manpower matters in 
the entire transportation field. I presume many of you practitioners 
will get pretty close to this subject as it has a direct bearing on rates. 
After quite a bit of experimentation during World War II, it was 
found that transportation was so technical, had so many ramifications 
in its wage agreements that it needed specialized consideration. Ac- 
cordingly, three sub-boards of the War Labor Board were devised for 
transport. One that had to do with railroads . . . another had to do 
with shipping . . . and a third was called the Trucking Commission. 
Those sub-boards had the authority of the War Labor Board which vir- 
tually arbitrated all agreements between employers and employees. 

I suggest that you watch closely the development of the Wage 
Stabilization Board and its controls over transportation agencies, bear- 
ing in mind that stabilization does not necessarily mean ceilings. Ex- 
perience tells us there is going to be a constant increase in prices and 
a constant increase in wages. The only thing these boards can do is to 
keep a damper on them so that our economy will not go haywire too 
fast. History tells us that the best we can expect is a slow, but steady 
increase on both ends. 
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The transportation industries must take some manpower action now! 
And the action that they can take now is entirely in their own hands. 
We are indeed fortunate in having Defense Transport Administrator 
Knudson to protect our cause in Washington. He has already instituted 
several manpower actions of real national benefit to the transport indus- 
tries under his jurisdiction. But we cannot let the DTA carry our load 
... 1’m convinced that the best manpower job can be done by manage- 
ment within the states, for most of their manpower problems other than 
wage stabilization, can be solved at home. Employers ought to make 
their peace with the Employment Service offices—get to know the mana- 
gers—and keep pounding home the fact that transportation is prime de- 
fense and not secondary defense. The U. 8S. E. S., the RRB, the Selec- 
tive Service System—all have full authority to act independently of 
Washington. Transport management, except for the railroads who have 
already done so, might well set up more narrow employment classifica- 
tions of workers so that come wage stabilization there can be an upgrad- 
ing of personnel within wage stabilization policies. 

Gentlemen the nation’s physical resources and manpower are not 
enough by themselves to meet all challenges. We'll be more than ever 
dependent on our managerial competence. Thank you. (Applause) 


PRESIDENT Rice: We appreciate ever so much, Ben Miller, your 
coming here and presenting to us in a courteous and rather suave way 
a problem which seems to me to be very ominous for our future and I 
am confident that it is something to which the transportation industry 
must pay immediate attention. Although the government’s program as 
outlined in your talk is not complete and although controls are not 
established, certainly the problem seems to be immediate and urgent and 


it is something to which we must give our immediate and prompt at- 
tention. 











President’s Annual Report * 


By Rouanp Rice, 
Member of D. C. Bar 


In accepting the presidency of the Association of Interstate Com. 
merce Commission Practitioners a year ago I expressed my gratitude for 
the honor being conferred upon me and also my feeling of humility in 
receiving it. In making my annual report I entertain the same feelings 
and shall endeavor to present a report sufficiently brief as befits the 
occasion. So much of our work is done by committees of the Association 
which submit their own reports, either to be heard during this convention 
or to appear in our Journal, that much of the on-going activity and a 
report of progress therein need not be mentioned in a report given by 
your presiding officer. 

Believing that the Association should be governed democratically I 
attempted shortly after our last membership meeting to select for the 
numerous committees members representing all interests in the Asso- 
ciation and all parts of the country. This entailed a considerable exami- 
nation of our membership rolls in an endeavor to locate qualified per- 
sons and to achieve a balance territorially and according to interest 
groups. 

In everything that has been done respecting policy, I have en- 
deavored to rely upon the assistance and wisdom of the Executive Com- 
mittee, frequently by telephone, and especially at the six meetings which 
have been held. I cannot commend too highly the diligence given by 
the Committee to its work nor the breadth of understanding displayed 
in its consideration of matters coming before it. It seems appropriate 
at this point to mention the difficulty encountered in attempting to 
schedule meetings of the Executive Committee. Much of the work 
coming before the Committee arises almost in emergency making it im- 
possible to give the out-of-town members extended notice, and even 
when such notice may be given it is hard for members hundreds or even 
thousands of miles away to arrange to be present. Regularly scheduled 
meetings at stated periods of the year might change this situation, but 
might also present the members an agenda shorn of substantial busi- 
ness, resulting in a feeling of frustration at having traveled so long to be 
present for so little. We have endeavored to cope with the problem but 
have found no complete solution. 

Important among matters coming before the Executive Committee 
during the past year is the right of the Class B, or non-lawyer members, 
to practice, particularly before State regulatory commissions. With re- 
spect to practice before the Interstate Commerce Commission, the posi- 
tion of this Association has always been unequivocally in favor of cor- 
tinuance of the right of such members to practice. To date that right 
is unimpaired and bills now before Congress do not, in the opinion of 
the Executive Committee, threaten it. The position of the Association, 
however, with respect to practice before the State regulatory bodies, 
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has not been without some uncertainty, as disclosed by very extensive 
examination of the action of both the Executive Committee and the 
membership. Acting upon earnest and insistent request, the Executive 
Committee in July of this year authorized the appointment in each State 
of a member who would take whatever steps deemed necessary and proper 
to protect the rights of non-lawyers to practice before the respective 
State commissions, the member in each State choosing his own com- 
mittee and this Association acting herein only in an advisory capacity, 
and holding the Executive Committee in readiness to furnish available 
advice upon request. The members have been appointed and the Chair- 
man of the Committee on Practice Before Regulatory Bodies of the State 
and Federal Government was designated to serve as liaison between the 
Association and the State committees thus established. 

It appears to me that the right of representation by non-lawyer 
practitioners, who number slightly more than 50 percent of our mem- 
bership, is likely to be challenged even more keenly in both State and 
Federal circles in the years ahead and that individuals, especially those 
affected, as well as the Association, may be called upon for more hardy 
service than in the past. 

A year ago we reflected happily upon the successful defense of cer- 
tain representatives of the Commission to continue as hearing examiners. 
At this time we reflect upon an experience in the current session of 
Congress which threatened the political independence of the Commis- 
sion itself. I refer, of course, to Reorganization Plan No. 7 which was 
ultimately defeated by enactment of S. Res. 253 to disapprove that Plan. 
The Executive Committee, and the membership as well, desires to achieve 
all feasible improvement in the administrative functioning of the Inter- 
state Commerce Commission, but at the same time we cherish for the 
Commission the fullest possible independence from political interference, 
either from Congress or from the Executive arm of the Government. 
While recognizing that administrative improvement is desirable the Ex- 
ecutive Committee took the position that Reorganization Plan No. 7 
should be defeated because of what we believe to be the inevitable poli- 
tical influence arising from Presidential selection of the Commission’s 
Chairman. Our Legislative Committee and the membership, along with 
other individuals and groups, threw itself wholeheartedly into the issue 
and the outcome was the defeat of the Plan. It can hardly be expected 
that the issue involved will never be revived, and for that reason we 
must avoid the mistake of becoming somnolent. 

The Executive Committee gave consideration to the reportorial 
services at the Interstate Commerce Commission. It weighed, after de- 
termining facts, the costs to the Commission of the reports of hearings 
and arguments before it, the costs to the parties and the delays occa- 
sioned by failure of the reporters to make promptly available the tran- 
script of record in hearings. The requirement at times of copying into 
the record lengthy exhibits already mimeographed and distributed was 
also studied. A conference was held at the Commission with appropriate 
officials, and the subject frankly explored. It is hoped that ultimately 
both the Commission and the parties before it will benefit by the ap- 
proach begun. 
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An evaluation of our work for the year lends cause for encourage. 
ment, not alone for the achievement already mentioned, and to be re- 
ported by committees, but also for specific facts which unless mentioned 
here may go unnoticed. There has been a modest increase in member- 
ship. Interest in the Association is good; devotion and pride are ob- 
vious. I wish especially to mention the contribution made by the Prac. 
titioners’ Journal and to commend here its Board of Editors. I would 
be wholly remiss in my sense of appreciation if I did not commend 
warmly the enthusiasm, efficiency and devoted work of our Executive 
Secretary. Her zeal for the proper functioning of the Association 
knows no wavering, and in her work she has the assistance of two loyal 
staff members. 

As we look ahead we are conscious that additional office space would 
help in providing more adequate service. But additional space is not 
the only need. We must find a better way to use the services of more 
members outside of Washington. Already some steps have been taken 
toward that objective. We should like to improve the JouRNAL, and 
also to improve our services to members, encourage professional studies 
in transportation, the writing of professional articles and the prepara- 
tion and making available of adequate courses of study in clubs, asso- 
ciations, and universities. The finances of the Association, to lend any 
support to an expanding program, and even to carry us soundly from 
year to year, providing merited salary increases, replacing worn out 
equipment and meeting increased costs, must be strengthened. Accord- 
ingly, but solely with reference to continuing our present program, the 
Executive Committee has recommended for your consideration an in- 
crease in dues. That proposal will be acted upon at this convention. 
For my own part I do not suggest an ambitious place in the transporta- 
tion sun, but I urge that what we do be of a magnitude proportioned 
to our responsibilities and of a quality which will continue to command 
the highest respect. 

It has been an honor and a happy privilege to be associated with 
you as your presiding officer and the hours spent, lengthening some- 
times beyond anticipation, have been fully rewarding. 





Can We Improve the Present Procedure Before 
the Commission’s Board of Suspension? * 


By Harry C. AmeEs 
Member of D. C. Bar 


The above question came before our Executive Committee at its 
last meeting in Washington as a subject for discussion at the St. Louis 
convention. 


There are many who feel and have long felt that the manner in 
which protests and requests for suspension have been and are being 
handled in the Commission, leaves much to be desired from the stand- 
point of thoroughness. The more one searches for a remedy, however, 
the more one is left to wonder whether any reasonably available remedy 
might not be worse than the disease. 


As you all know, the overall period of time in which protests must 
be presented and considered is the 30-day period of statutory notice for 
the filing of tariffs. This, of course, is materially cut down by the 
present practice of permitting protests to be filed up to a date within 
10 days of the effective date, with replies up to 6 days later. If equal 
consideration is given both pleadings there is a period of 4 days in which 
the suspension board must make up its own mind and submit its views 
to Division 2. The result is a virtual log jam in which the action taken 
by Division 2 must be so hasty that many are doubtful whether it is 
possible to give the matters the consideration they deserve. 


We should pause at this point, perhaps, to consider the role which 
the suspension power plays in the general scheme of administrative proc- 
ess. It is a power equivalent to the power to enjoin in the courts, to 
be exerted against what would otherwise be an absolute right to initiate 
rates on the part of the carriers. The analogy becomes closer when it 
iscompared with the power of courts to temporarily enjoin. Considered 
in the latter light, there are many who feel that the Board, as well as 
Division 2, are too strict in applying the test of suspension. They argue 
that, after all, the protestant does not seek a final decision on the merits 
—he seeks only a hearing to provide a public test of the propriety of the 
tariff—a test which should be granted if there is reasonable doubt of its 
propriety—just as a court grants a temporary injunction if there is a 
possibility of irreparable injury. On the other side it is argued that if 
the Commission is too free to grant suspensions the carriers in many 
instances will be deprived for substantial periods of the right to enjoy 
the advantage of rate changes, because of purely dilatory tactics on the 
part of protestants. Just where the balance should lie and just what 
philosophy of approach is preferable are questions not at all free of 
difficulty. 

*Because Mr. Ames was unable to be present at the 2lst Annual Meeting in 


St. Louis, Missouri, November 9, 1950, this paper was read by S. S. Eisen of 
New York City. on “ 
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But the discussion here should concern itself more with the me. 
chanics of procedure; with suggestions how to overcome this jam which 
occurs in the final 4 days of the 30-day period. 

Should the statutory notice period be lengthened to 40 days, thus 
allowing 10 more days for the Board and Division 2 to consider protests? 
This change, of course, would have to come about by act of Congress, 
There would be strong objections, no doubt, from the carriers and con- 
ceivably from shippers too. Incidentally, such a change would substan. 
tially increase the number of sixth-section or short notice applications, 

Should the period during which protest must be filed be shortened 
from 20 days, as at present, to 15 days? Again, there would be strong 
objection on the ground that too many tariffs would ‘‘slip through” 
unnoticed. Is this a real danger? It seems to me that if shippers or 
watching services are reasonably alert they would know of a tariff within 
15 days after its filing. In any event, it is a point for discussion. 

Of course, if both of the purely mechanical remedies above suggested 
are rejected, then we must suffer along as at present, unless some other 
means of relief comes to hand. I have given the matter a lot of thought 
and would like to pose this question in our membership for its earnest 
consideration : 


How about suggesting to the Commission that the power to 
suspend or not suspend a proposed tariff on protest, vested in the 
Commission under section 15(7), be delegated to the Board of Sus- 
pension under section 17(2) ? 


It seems to me that this plan more than any one thing would make 
it possible to give more careful consideration to questions of suspension. 
The Board would have all the facts and argument in the protests and 
replies. It could meet in conference and decide on suspension without 
the necessity of a lot of written material. It would be under no burden 
of preparing detailed memoranda for the consideration of the members 
of Division 2, and the latter would be spared the necessity of making 
last minute decisions which, in the final analysis, must be influenced very 
largely by the views of the Board. The suggestion should be fully 
discussed. 


Discussion 


Mr. Arrcuison: Mr. President, I want to express my appreciation 
of the very thorough and carefully considered analysis that Mr. Ames 
has made; having been chairman of Division 2 for oh, more than twenty 
years, I am quite familiar with the problems and difficulties that he 
mentions which he analyzes well. 

There are a couple of mechanical matters which he does not men- 
tion that I might throw in for the discussion. One of them is that the 
tariff publishing agents seem obsessed with the idea that the only days 
of the month on which tariffs can legally be put into effect are the 
Ist and the 15th, and the result is that Division 2 has had as many as 
25 suspension matters come to it the last day to be disposed of by four 
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o’elock in the afternoon in order to get them out, and possibly that day 
is one which the division has been sitting in the dark. 

Now, under no circumstances—all we can ask is charity, but with 
respect to the delegations of the suspension board, that has many times 
been discussed. Unquestionably that could be done but under the law 

‘gs it stands if it were delegated to a board and an appeal was taken 
under Section 17 from that petition for reconsideration by the division, 
the order of the board would be suspended until it’s acted on by the 
division. 

Now, something was said about how thorough the board is and so 
on and so forth. I think, myself, that it is a very good thing for the 
Suspension Board to be put up against the proposition of making as 
careful an analysis of each of these rate propositions as they do, and 
they have sent the division some splendid analyses made under difficult 
conditions. It is a good thing for a man to have to put his thoughts in 
writing before he acts or before he makes a recommendation on which 
others will act. I would hate to see that disposed of in some manner 
such as Mr. Ames indicates might be done. It is simply in the interest 
of haste and time, but I get back to this proposition as to the number 
of men we have on our board. We have been given, perhaps unwittingly, 
the idea this afternoon that we can add to or increase, promote, and 
magnify the efficiency of men just by a turn of the hand, but it is a 
fact that since the beginning practically of World War No. II, until 
within recent months, our personnel were frozen and promotions were 
frozen except as the law required them. Consequently, the appeals 
that have been made for increases in the number of men who can be 
assigned to the Suspension Board and to this analytic work have either 
run up against the veto of the appropriation made or have seemingly 
not commended themselves either to the Bureau of Budget or to Con- 
gress or have run up against a demand of Congress and that an ap- 
propriation actually made shall be prepared in a round sum that will 
be sufficient to cure him of these evils we have been discussing this after- 
noon if it were available. Those are difficulties. 

It would be better for the division if it had more time, no question 

about that. The five-day week enters into this. Those days, Saturdays, 
Sundays count as against the ten days, so that ten-day period is reduced 
to eight in many, many cases. 
_ But, on the other hand, as Mr. Ames points out to you as represent- 
ing possible protestants, you representing carriers who may desire to 
respond to protestants willing to abbreviate that time. If it could be 
then more time could be given to the division I assure you it would be 
welcome, but as it is, I see no cure except to ask you to get your protests 
in as promptly as possible, not wait until the tenth day, not try to get 
some advantage—and by the way, I don’t know that we’d be able to shut 
some man out who came to us the day before the tariff went into effect 
if he was able to show a good cause for suspension. It would be an 
abuse of discretion to let the tariff go in in the face of your attention 
being called to the violation of the act. 
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So it seems to me that it is just a matter of cooperation all around, 
it is a decision unless we are going to dispense with suspension altogether 
and that, of course, I heartily disapprove. 

I thank Mr. Ames, through you, Mr. Eisen, for bringing this sharply 
to our attention. 

Mr. Hiutner: One thing to add to Mr. Aitchison’s remarks which 
causes this log jam and that’s the dilatory tactics employed by the tariff 
issuing bureaus in getting tariffs to shippers. It’s nothing unusual to 
receive a tariff twenty days after the issuing date. There’s nothing you 
ean do if suspension is requested except to immediately wire the Com. 
mission and request it. 

Now, we are trying to cure that. I don’t know how far we are 
going to get with it, and I think every shipper in this room will agree 
with me that that is not unusual at all. 

Mr. Braprorp: I’d like to come to the defense of some of the tariff 
issuing agencies and lay part of the blame where it belongs. In the City 
of Indianapolis, we went over to the post office and found an accumula- 
tion of mail over there that was ten days old and the postmaster taking 
up with Washington trying to get leave. A great deal of your trouble, 
Jake, is right with the post office department delivering the mail. 

Mr. Hiutner: No, I won’t agree with it so far as we are concerned 
because we go down to the post office and get our mail and we make sure 
we get it. 

Mr. Braprorp: They don’t even have it sorted out so we can go 
after it. 

Mr. Deviuuiers: I can understand why the tariff publishing agents 
make the rates effective on the Ist and 15th, generally because those 
are the two most important days in the lives of all railroad men, being 
payday. But since the Commissioner has said that those days are not 
acceptable I wonder if he would say what days would be preferable if 
there are any preferable days. 

Mr. Arrcutson : Oh, yes. I would suggest that you spread them out 
on the 2nd, 3rd, 4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th, 12th, 13th and 
14th. 

Mr. Devituirrs: The Commission must realize, of course, that tariffs 
are published all over the United States and that there can be no agree- 
ment amongst publishing agents that I make mine effective on certain 
days and you make yours on the other, but I understood from his com- 
ments that the lst and the 15th were particularly objectionable days; 
possibly I misunderstood that. 

Mr. AlTcHIson: They are particularly objectionable because every- 
body tries to get his tariff in at that time. The consequence is that they 
are bunched when they come to the division. Now, if you want, I should 
not say—if the tariff publishing agents want to put the division up 
against the proposition of dealing with 25 tariffs which have been proc- 
essed with all speed possible up to that point with the force that we 
have, and give us then an adequate opportunity to consider them on 
their merits, you must expect that there’s going to be more suspensions 
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until we do have an opportunity to look into it and determine whether 
we lift the suspensions. Now, that’s your responsibility. 

Mr. Hottoway: Mr. President, Mr. Eisen, one of the difficulties 
we have is because of the fact that the railroads and the tariff publish- 
ing agencies have sailing days and we’ll get tariffs issued on various 
dates, effective on various dates all in one mail, and if we could get the 
mail to us as they are published in many cases it would give us an 
opportunity to examine the tariffs and file our protests, if we wish to 
do so, in time to give the Commission more time to consider them and 
give the railroads a little more time to file their answers. 

PRESIDENT Rice: I think Mr. Eisen has a question or a comment. 

Mr. E1sen: I would like to address a question to the Commissioner, 
ifI may. I have heard it said time and time again that perhaps the 
Suspension Board could function a lot better if it had the benefit of 
consultation with members of the various bureaus of the Commission. 
In other words, when it has a motor carrier matter to consult with the 
Motor Carrier Division, when it has a water carrier matter to consult 
with the Water Carrier Division, and when I have heard these matters 
discussed I have been a little surprised that such occurrence isn’t the 
normal course of procedure, and I was wondering what the facts may be. 

Mr. AircHison: Dr. Edwards is here, formerly Director of the 
Bureau of Cost Finding. I would ask if the question could be addres- 
sed to him as to whether the Suspension Board has consulted the Bu- 
reau of Cost. 

PRESIDENT Rice: Dr. Edwards, would you care to answer that 
question, sir ? 

Dr. Epwarps: The answer is certainly yes. I think a great ma- 
jority of the motor cases and a good part of the rail cases are referred 
to that bureau for an indication as to the relative costs, and anything 
they can contribute and also anything that can be contributed from 
waybill studies are also used. 

Mr. EisFn: How about water carrier-freight forwarder, Mr. Ed- 
wards, while you are on it? 

Dr. Epwarps: Yes, that applies to every form of transportation as 
to which the bureau has data, has waybill data available or cost data 
available or any information that might be of assistance. 

Mr. Eisen: That might tend to dispel some of the erroneous impres- 
sions that are floating about. 

Mr. Artcuison: If it is desired to pursue the matter further I 
would ask our Chief Examiner to tell whether or not in pending cases or 
former decisions the Board of Suspension confers with him about them. 

Mr. Butuer: Insofar as these suspension matters before the Board 
of Suspension is concerned, it is my understanding and I know that in 
particular instances, I don’t know of each and every one, that they do 
confer with heads of the other sections, Water Carriers and Motor Car- 
tiers and Cost Section, and they go beyond their own board and go into 
the Tariff Section and get their views with respect to the matter. They 
are not bound by them, but they do consult them. 
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Mr. ArrcHison: Of course, let me say if I can continue just a 
moment, that the Suspension Board’s memoranda are not public proper. 
ty, but if you would examine them I think any of you would be sur. 
prised. 

Mr. ButueER: Just one thing, too, with respect to this consultation 
between members of the board in determining the matter without 
memoranda prepared, you appreciate that when tariffs are filed the 
members of the board themselves don’t take it up immediately. It is 
referred to men in the section to study the situation and bring forth 
their views and then the matter is studied by the heads of the Suspen. 
sion Board, the members. So that really you have got to have, or at 
least it facilitates a determination of suspension matter by having this 
memoranda and written matter because otherwise, you’d take the at- 
tention and efforts of the members of the board themselves going into 
it initially which would sew things up. 

Mr. Eisen: Thank you. 





The Administrative Side of the Interstate 
Commerce Commission 


By Witpur LaRog, JR., 
LaRoe, Brown & Winn, Washington, D. C. 


Since my remarks today will necessarily be somewhat critical of the 
administrative side of the Interstate Commerce Commission, I ought to 
start by expressing, as I have on many other occasions, my admira- 
tion for the Commission and its high standing in the eyes of the public. 
It was my privilege to be with the Commission for a number of years 
and I have followed its work closely since that time. I doubt whether 
there is any agency in our national government that is more truly 
devoted to the public interest or more free from politics. The Commis- 
sion has always been highly regarded 9n Capitol Hill. For many years 
it has indeed, been looked upon as a sort of model to which other govern- 
ment agencies should conform and I can assure you that there are many 
administrative agencies in Washington that would like to have the 
reputation which the Interstate Commerce Commission has built up 
through the years. 

On the other hand, it must be said with equal frankness that the 
Interstate Commerce Commission does not handle its administrative 
affairs with the efficiency that is demanded by the importance of its 
task. There is much room for improvement. I am convinced that the 
present situation results in unnecessary delays in reaching decisions, in 
unfairness in the treatment of personnel and in other evils which would 
be eliminated if the Commission had an administrative set-up similar 
to that of many successful corporations. 

There is no doubt in my mind that the chief difficulty stems from 
divided responsibility and from lack of a centralized and coordinated 
administration. 

The fact that there are eleven Commissioners is a fundamental 
difficulty. I am inclined to agree with former Commissioner Meyer 
that the Commission would be more efficient if it had seven members, or 
possibly five. It is an undeniable fact that big jobs do not get well 
done if they are left in too many hands. Imagine eleven men sitting 
around a table and trying to agree on thousands of things! J. Edgar 
Hoover does a wonderful job in administering the F. B. I. and General 
Hershey does an excellent job in administering Selective Service, but 
lam wondering how well those jobs would be done if there were eleven 
men at the head. 

The Interstate Commerce Commission has sought to remedy this evil. 
as has Congress also, by splitting itself into divisions and there is one 
division in charge of administration: consisting of Commissioners 
Mahaffie, Lee and Mitchell, each of whom would be a competent ad- 
ministrator if he could handle the administration alone. But it is diffi- 
cult if not impossible for three men to handle the administrative affairs 
of such a great organization with any degree of success. Imagine having 
to call a conference of Division 1 before any matter of administrative 
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importance can be dealt with. The very necessity of calling the con- 
ference is a handicap to good administration, not to speak of the possi- 
bility of differences of opinion among the three members of Division 1 
on questions of administrative policy. 

But the basic difficulty goes even deeper than this because the work 
of the Commission has been divided into a number of principalities 
with one Commissioner in charge of each. 

When we deal with the realm of formal cases including the work 
of the Examiners, we find that Commissioner Aitchison is the man in 
charge. When we deal with finance and accounts it is Commissioner 
Mahaffie. If it is economics and statistics it is Commissioner Splawn. 
If it is water carriers it is Commissioner Cross. If it is traffic it is 
Commissioner Alldredge. If it is law it is Commissioner Lee. And 
so on. Naturally, each one of these men has a great deal to say about 
the personnel in his particular bureau and about their salaries. This 
condition unfortunately results in rather painful instances of salary 
inequality. I was told just the other day by a person very well-informed 
that one good man had had several promotions in the last two years while 
another equally good man has not had any promotion for ten years. 
This very important question of personnel and salaries is not centralized 
and coordinated in the way that it should be, with the result that there 
are many Section 3 violations in the matter of salaries and promotions. 

Of course the Commission has a personnel officer, but his powers 
are limited and considerable attention is paid to salaries by individual 
Commissioners and by all three members of Division 1. 

I am thinking by way of contrast of the very efficient manner in 
which personnel matters are handled by a small corporation which hap- 
pens to be one of my clients. It has about 600 employees, considerably 
less than the Commission has. It has appointed at a very good salary a 
highly efficient personnel expert who is responsible for the efficiency of 
the personnel and for their wages and salaries. Every employee who has 
a grievance as to his salary or working conditions must deal with this 
personnel officer who does his best to avoid discrimination with the 
result that the employees of the corporation are well satisfied and efficient 
and the corporation highly successful. I wonder how this would work if 
this little corporation were divided into eleven principalities with a 
different president in charge of each? 

The efficiency of the Commission’s administrative work produces 
results that are really bad. One member of the Commission said 
recently that many of the papers that come to the desk of a Commis- 
sioner would not come at all if the administration were efficient. It is 
the feeling of this Commissioner that the work of the Interstate Com- 
merce Commission is so tremendously important and involves so many 
hundreds of millions of dollars, that the Commissioners ought to be 
able to spend their very valuable time on the important phases of the 
Commission’s work, including broad policies and the adjudication of 
important cases. It does not make sense to have some Commissioner 
wasting his time on the question of whether some clerk in the Bureau of 
Accounts should get an increase in pay. 
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The inadequate administration also produces some bad results in 
the form of delays. A situation developed not long ago where several 
hundred decisions were held up for too long a time merely because of 
the lack of typists to get them out. If the administration were of good 
quality such a condition would not be permitted to exist. 

I hear it said frequently within the Commission that Congress is at 
fault for not appropriating sufficient funds. There is no doubt that this 
is true. No government agency and no corporation can possibly produce 
efficiency without the money to attract the right personnel. We have 
had a good illustration recently of the salutary effect that can be pro- 
duced by increasing the appropriation for the Commission’s work. I 
refer to the additional money that was made available for the Bureau of 
Motor Carriers, the expenditure of which has produced splendid results 
in increasing the efficiency of the Motor Carrier Bureau. Also the 
Commission has been able of late to step up the grades of a number of 
its Examiners, increasing the morale in that very important part of the 
Commission’s work. It simply is not fair when we have such a splendid 
agency as the Interstate Commerce Commission to be so parsimonious 
with money to finance its operation that inefficiency and bad morale 
result. I have seen more than one instance where stinginess on the part 
of Congress has produced a bad morale within the Commission and you 
cannot have efficiency if you have a bad morale. I wish that we prac- 
titioners could be more alert in seeing to it that Congress is more liberal 
in its treatment of the Commission, but I do not believe that any amount 
of Congressional liberality would overcome the basic evil which I have 
mentioned, namely, lack of a centralized and coordinated handling of 
administrative matters. There is no solution of this problem, in my 
opinion, short of a surrender by each Commissioner of the administrative 
matters that have been assigned to him and transfer of all of them into 
the hands of an administrative expert employed for that purpose. 

If this condition is not improved it is apt to lead, in my opinion, 
to the transfer of the Commission to one of the government departments, 
probably the Department of Commerce. This would cause a much great- 
er evil than the one I have discussed. If there is any real danger in 
Washington today it is the danger of destroying the independence of 
our administrative agencies. As you know, the U. 8. Maritime Commis- 
sion, which was an independent agency, has been abolished and in its 
place the Federal Maritime Board has been set up under the Department 
of Commerce. There is constant danger that the Interstate Commerce 
Commission will be transferred to the Department of Commerce. This 
danger will be lessened if the Commission can prove it is capable of ad- 
ministrative efficiency while still being independent. 

You and I have no greater responsibility as practitioners than to 
see to it that the independence of the Interstate Commerce Commission 
is safeguarded. There is already too much tendency in Washington to 
transfer powers to the Executive. My definition of Fascism is very 
simple: Fascism is a type government in which so much power has been 
vested in the Executive that he becomes autocratic and arbitrary. Sec- 
retary Sawyer already rules over an empire greater than many kings 
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have claimed and there is no public interest that requires an expansion 
of that empire. The Interstate Commerce Commission has through all 
the years been responsible only to Congress and through Congress to 
the American people. I hope that this condition will continue and that 
the independence of this splendid agency may be preserved. 


Discussion 


PRESIDENT RicE: We have just a very short time in which Mr. 
LaRoe can stay for questions. If there are any may we have them now! 
or comment? 

Mr. ArtcHtson: Mr. President, I don’t intend to debate this with 
Mr. LaRoe, I simply want to say that I do not understand the facts to be 
as he has stated them with respect to this matter of personnel at all. 

Several of my colleagues may have given you that impression but 
all personnel matters are centered through the personnel office which 
was created in conformity with executive order; go to Division 1 and 
nowhere else. 

Mr. LaRoze: Which means that three commissioners who ought to 
be spending time on matters of important policy and the adjudication 
of cases are spending their time studying whether the salary of some 
person is to be increased or not. They ought not to be spending their 
time on that sort of thing. 

Mr. AltcHison: You are misinformed with respect to the amount 
of time that is spent by the members by that division in those matters. 

Next, with respect to the matter of an administrative head. Of 
course, that’s been given very careful consideration. As to the relative 
efficiency of the Commission I simply want to call attention to the fact 
that was very well discussed by the chairman of the Attorney-General’s 
Committee on Administrative Procedure, who pointed out that the 
Commission, by assistance of delegation, had avoided the pitfalls that 
have been mentioned by the speaker with respect to the administrative 
heads taking up these innumerable matters. There are tens of thou- 
sands of orders which the Commission has to enter of the character Mr. 
LaRoe has mentioned that are handled under policies prescribed directly 
by the statute or by the policies of the Commission understood by the 
subordinate officers. 

Mr. LaRoe: I must agree with that. 

Mr. AircHison: That is so. 

Mr. LaRoe: I have profound respect for anything that Commis- 
sioner Aitchison says, I have always disliked to disagree with him, he is 
the granddaddy of this whole organization, but on this question of 
administrative efficiency he and I just don’t see eye to eye and some of 
his colleagues don’t see eye to eye, and I’m so sorry that is the situation. 

Mr. AltcHIson: Now, I’ll say something further, this matter has 
been handled by Congress and the President has directed the agencies 
to endeavor to set up within each one a bureau which will study the 
subject of administrative efficiency. We have scoured the country to 
find a man whom we can employ and who will be willing to accept and 
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command popular respect and we can’t find a man who will do it for 
the money that the law says shall be paid. 

Now, don’t forget, that these salaries are not fixed by the Commis- 
sion, we don’t fix the salary of a single Hearing Examiner. They are 
fixed by law, and for an employee of the kind you mention—if an 
employee of the kind you mention is dissatisfied, got a clear, legal 
remedy, and until he uses that remedy and shows discrimination, I 
don’t think the Commission ought to be held up this way. 

Mr. LaRoe: I want to agree with Commissioner Aitchison, that it 
is extremely difficult to find, for the money that they are able to pay, 
the right type of man for this important administrative work. But do 
you not all see and do you not also see, Mr. Commissioner Aitchison, 
that you have admitted my main point when you say that you have 
searched the country for the type of man that I think necessary? which 
proves that you think he is necessary, too. We are all gratified that you 
and your colleagues are studying this matter. Thank you very much. 





Remarks of Honorable Clyde B. Aitchison * 


I have asked this opportunity to present to you certain matters of 
current interest, and am appreciative of the courtesy that allows my 
participation in a discussion of means for improving the efficiency of 
administration by the Interstate Commerce Commission. Free discus- 
sion of this important subject is valued and encouraged by the members 
of that Commission. There is always room for progress and sometimes 
there is danger of retrogression. Mistakes in attempting to advance 
may result in going backward. 

The two subjects I will discuss may seem unrelated, but they are 
both connected with the general subject of efficient administration of 
the interstate commerce act, and with each other. In order not to tres- 
pass on the limited time available for the remainder of the session’s 
program, elaboration will be avoided, although each matter could profit- 
ably be the subject of a prolonged discussion. 


Admissions to Practice 


For many years, the convention of this Association has been in- 
formed as to changes in the composition of the Commission’s bar. The 
significant figures have appeared in the Association’s ‘‘Journal,’’ and 
I will not repeat them, but merely supplement what has previously been 
reported. 

The register of practitioners admitted to practice begins with Sep- 
tember 1, 1929. In order to have sponsors for applicants at the outset, 
the Commission ‘‘called to the bar’’ all former Commissioners, and its 
Chief Counsel. Every subsequently admitted practitioner, therefore, 
directly or in a sort of apostolic succession traces his membership back 
to an approval by this first group of distinguished men. 

In the first 13 months, 4351 men were admitted to practice, of whom 
approximately 40 percent were already members of the bar, and the 
remaining 60 percent were vouched for and admitted on their own show- 
ing of qualifications, although they were not lawyers. 

Immediately after this initial period, the proportions of lawyers 
and non-lawyers were sharply reversed, and since then the lawyers 
usually have exceeded by a large percentage the non-lawyers admitted, 
year after year. But currently there is a surprising, anomalous situa- 
tion, in that more persons were admitted to practice in the last reporting 
year than in any year since 1941, and also that they were almost equally 
divided between non-lawyers and lawyers. This requires some qualifica- 
tion: for reasons it is not worth the time necessary to explain, the cur- 
rent year is approximately equivalent to a year and a half as far as 
non-lawyers are concerned, but only a year for the lawyers. However, 
the increase in the proportion of non-lawyers is marked. 

In the last 12 years 1679 non-lawyer applicants have been admitted 
on examination. The recent increase in the number of such admissions 
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js possibly due to a number of causes, but there is little doubt that in- 
terest engendered by the wide-spread offering of courses in traffic and 
transportation by many institutions of learning and study groups has 
been a strong contributing factor. It is apparent this has resulted in 
better preparation of the applicants. In the last several examinations 
a growing proportion of applicants have claimed credit for taking 
courses designed to cover the study of traffic and to prepare them for 
practice before the Commission. In the examination held in July 1950, 
9 different institutions were listed as giving courses taken by appli- 
eants. Only 15 persons out of the 295 applicants had not taken courses 
in some of these institutions. These courses are now available in all 
the larger cities and also throughout the country at leading universities. 
Some traffic schools are privately owned and controlled, and others are 
sponsored by local traffic organizations. Other institutions beside the 
particular 27 mentioned are now offering such courses, and others are 
contemplating entering the field. The results of the training given are 
not even. Some institutions are turning out a high proportion of well 
qualified students, while others have too many graduates that flunk 
examinations that 7 out of 10 persons pass successfully. 

This general development is all to the good, but it now has an element 
of haphazardness about it that is not healthy. The profession should 
show more interest in the training that is being given to the young men 
who are coming on as our successors. 

During the year ended October 15, 1950, the total number of ad- 
missions to practice before the Commission was 1017, which brought 
to 19,893 the total number of admissions since the register of practitioners 
was established. The number today is well over 20,000. How many 
persons have died or retired we do not know. It is generally understood 
that many of the 20,000 persons who have qualified have not engaged 
actively in the practice before the Commission, and many frankly state 
that they have no such intention. 

Of the total number of admissions in this period of more than 21 
years, over 70 percent were members of the bar. In the last few years 
the number of lawyers admitted has remained fairly constant; on the 
other hand, the number of applicants for admission who are not members 
of the bar has tended to increase. Doubtless many of these latter are 
veterans who have been using their educational rights to secure training 
in traffic management. Since 1938, when we first required such appli- 
cants to pass a written examination, the examinations have been progres- 
sively somewhat stiffened and the marking more exact, but the proportion 
of successful applicants out of the whole number has continued to be 
around 70 percent. During the last year 460 applicants took the ex- 
aminations, of whom 335, or 72.8 percent passed, compared with 67.9 
pereent of successful non-lawyer applicants in 1949, and 74 percent in 
1948. The aggregate figure for the last three years was 71.5 percent 
successful, out of 1284 candidates. 

__ It seems to me that it is as much the province of this Association to 
interest itself in the educational work that is being done in this field as 
it is for the American Bar or Medical Associations to interest themselves 
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in the law and medical schools of the country. Of course, the approach 
must be made tactfully, and in a thoroughly constructive spirit, recog. 
nizing the right of academic freedom each institution must maintain 
against all comers. 

This suggestion ties in closely with the work the Association of 
Practitioners has itself been doing in the preparation and dissemination 
of recommended study courses. 


Judicial Conference Study of Administrative Procedure 


The second matter which I call to your attention may seem wholly 
foreign to the first, but really is intimately connected therewith. 

By the establishment of the register of practitioners, the Commission 
has undertaken to insure a working degree of skill on the part of those 
who appear before it for the purpose of representing others. The second 
subject concerns itself with the putting of that skill into action. One of 
the stated major qualifications of a practitioner is his ability to give aid 
to the Commission. 

Over and over again in appearing before members of this Associa- 
tion I have stressed the fact that normal methods of controversy lay a 
heavy burden upon the parties and upon an over-burdened Commission. 
To the point of being tiresome I have urged the necessity for searching 
the consciences of all who take part in proceedings before the Commission, 
and the use of their utmost skill to lessen the enormous bulk of many of 
the proceedings before us. I pointed out that the recent findings of the 
Hoover Commission, in referring to the processes of the great federal 
administrative commissions, have experienced concern with the growth 
of cumbersome and costly administrative procedures and of detail not 
required for due process or essential for a fair and full solution of the 
various problems. I completely agree with the finding of the Hoover 
Commission that the situation is one for which cures cannot be effective 
except by continuous and painstaking efforts. In saying this, I have 
pointed with much pride to progress that has been made, although 
much more along the same line can be done further to lighten the burden 
upon the Commission and its practitioners, in great and small cases alike. 

If it be thought that I was needlessly making a nuisance of myself 
and indulging in jeremiads, I can claim at least that the highest 
authority has taken action while our organized bar, so far as I know, has 
done nothing more than listen to these lamentations. With this prelude 
I wish to acquaint you with some developments which have probably not 
come to your attention. 

The Judicial Conference of the United States, a statutory body 
consisting of the chief judges of the United States courts of appeal for 
the several circuits and the District of Columbia, with the Chief Justice 
of the United States presiding, at its Fall sesssion in 1949, appointed a 
committee to inquire into the length, volume, expense and delay in cer- 
tain classes of court cases and administrative proceedings. The com- 
mittee was made up of five circuit judges and five district judges, with 
Judge E. Barrett Prettyman, of the United States Court of Appeals for 
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the District of Columbia, as Chairman. Judge Prettyman’s committee 
has examined in a preliminary, although a somewhat detailed way, the 
procedure in court cases for the review of the action of administrative 
agencies such as the Interstate Commerce Commission. But it also has 
as its objective the making of recommendations concerning the practice of 
the administrative agencies. It recommended to the Chief Justice that an 
advisory committee be appointed to consider this latter subject, and to 
make recommendations to the committee of judges. With the approval of 
the Chief Justice such an advisory committee has been set up, composed 
of a number of members of or counsel for leading federal administrative 
agencies, and also a few attorneys who practice before them. 

At the suggestion of Judge Prettyman, the District of Columbia 
sub-committee of the American Bar Association’s Committee on the 
Improvement of the Administration of Justice has appointed a sub- 
committee on the same topic. I am personally particularly interested, 
as the honor of being a member of the Advisory Committee has come to 
me. It is contemplated that each member of the Advisory Committee, 
in its deliberations, will present the results of his own investigations, 
embodying the worthwhile ideas of others consulted, rather than an ex- 
pression of the official view of any agency or organization. 

The ultimate objective of the Committee is to prepare, for public 
issuance by the Judicial Conference, a statement suggesting practical 
methods for minimizing the expense and delay in administrative pro- 
ceedings, and for facilitating prompt and correct decision and review, by 
excluding from the record of such proceedings material not essential for 
fully informed disposition of the issues. 

The individual members of the Committee are called upon to make 
reports concerning agencies with which they are familiar, and a rather 
elaborate memorandum outlining the facts about existing practices and 
suggestions for changes, as to which comment is desired. 

As a member of the Committee, I shall consult with the personnel 
and staff of the Commission, and our practitioners so far as practicable 
within the limited time available. 

I do not think that I need do more than to state these facts to show 
you that what is in progress has both potentialities of very great good, 
and potentialities of danger to the independence and efficiency of the 
federal administrative regulatory agencies. 

Time does not permit any detailed discussion of the problem. It 
seems to me obvious that the thought and attention of a small body of 
our practitioners will be invaluable to me as a member of the Advisory 
Committee. We can all concur in the objective, and experience will make 
us concur with Judge Prettyman in his statement: 


Improvements in technique always come slowly, but I think 
that if we keep hammering away, we will eventually get administra- 
tive proceedings into such form as that they will truly be expedi- 
tious and efficient. It is amazing to one who examines into the sub- 
ject how much time is consumed in analyzing worthless masses of 
material in order to get at a few grains of fact. 
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While we must all do what we can to make these efforts successful, 
I cannot escape a certain feeling of humiliation which I think you must 
share, that it has beer considered necessary for the Judicial Conference 
of the United States and the American Bar Association to undertake a 
reformation that has at all times been within the power of the members 
of the Commission’s bar to undertake by themselves, without such foreign 
help. The records before the Commission, we know, are made up of 
what is offered by the parties through their representatives. We cannot 
overlook that the impact of the suggestions or recommendations of the 
Judicial Conference of the United States practically will be scarcely 
less cogent than an Act of Congress, especially when orders of an ad- 
ministrative body are before a federal court for review. 





Panel Discussion — Cost Finding in Rate Cases 


Mr. Schwietert opened the Forum by saying: 

‘‘To me, the subject of ‘Cost Finding’ is one of the great mysteries 
of the day. Every time I get into a rate case and one of these cost 
experts gets on the stand I am completely confused. I’m not sure 
after the first fifteen or twenty minutes whether 2 and 2 is 4 or 5 or 6; 
it could be anything, and I hope that our panel here today is going to 
give us a rather simple explanation of these, what I think are complex 
cost finding formulas. No matter how complex they are, they are be- 
coming more and more important every day in rate-making. 

In the period when the railroads had a monopoly or a virtual 
monopoly of transportation, the margin above the out-of-pocket cost 
was relatively high on many commodities based on the ability to pay 
or value of service; the knowledge of the actuating costs was not so 
important. If we came out at the end of the year with an overall profit 
we were satisfied, and very little was known about the science of cost 
finding; we just went ahead and performed the service, fixed the rates 
by bargaining and judgment, and as a whole made a profit. 

It reminds me of a little sign posted in the General Motors’ plant 
several years ago carrying a title, ‘It can’t be done,’ and went on to 
relate, according to the theory of aerodynamics, and it may be readily 
demonstrated through wind tunnel experiments, the bumble bee is 
unable to fly because the size, weight and shape of his body in relation 
to the total wing spread makes flying impossible. But the bumble bee 
being ignorant of these scientific truths goes ahead and flies anyway. 
So we find a lot of carriers today and in the past making money although 
they know very little about the actual science of cost finding, but under 
our highly competitive conditions which now exist and the much smaller 
margin above the out-of-pocket cost it becomes increasingly necessary to 
know what the true costs are. 

You all heard Dr. Wilson this morning emphasizing the importance 
of costs as a factor in rate-making, and I am not going to attempt to 
elaborate on what he said, nor am I going to take any of the time that 
the panel members have left today. After the panel members have made 
their direct statements we are going to have a period for questions and 
answers. At that time I hope that, or rather, I should say, as the 
panel members proceed I wish you would make notes and then be ready 
to ask them the questions when they have finished.’’ 


COST FINDING IN RATE CASES * 


By Giteert J. Parr 
Director of Cost and Research, Waterman Steamship Company 


The subject for discussion, ‘‘Cost Finding in Rate Cases,’’ is a 
particularly timely one for the reason that there has been a steadily 
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increasing emphasis placed on the introduction of cost in rate cases 
within the past several years. No doubt some of this increased emphasis 
has resulted from the availability of nation-wide rail and motor carrier 
studies prepared by the Interstate Commerce Commission’s Cost Finding 
Section. There is another reason why today’s subject is of immediate 
interest, and that is because of the conflicting theories concerning the 
use of costs in rate cases. There is one school which advocates the use 
of costs in rate cases to the exclusion of all other considerations. There 
is another school, and I am glad to say, a much smaller one, which be- 
lieves that the introduction of costs serves no useful purpose. This 
latter school is characterized by a traffic executive of a large transport 
agency who once informed me that it was dangerous to compute costs 
since they would not be understood and would undoubtedly be misused 
by shippers and other parties. I do not intend to imply, however, that 
there are not some who are neither of the extremist or obstructionist 
type mentioned above, but who have a keen awareness of the role costs 
play in rate making. Just recently, Commissioner Alldredge of the 
Interstate Commerce Commission, in an address before the Southern 
Traffic League at Savannah, Georgia, discussed this subject at some 
length. His remarks which were reproduced in the September issue of 
the I. C. C. Practitioner’s Journal are extremely enlightening and pro- 
vide means of reaching a better understanding of the significance of 
costs in rate cases. 

It shall be my purpose to discuss the use made of costs in rate cases 
by various parties, and to give you my interpretation as to the proper 
use of the costs. I am convinced that the intelligent use of costs will do 
much to aid in the formation of a rate structure which will permit the 
rail, the motor, and the water carriers to operate in an efficient manner 
and provide the shippers with the lowest cost transportation possible. 
It is also my opinion that it is a healthy condition to disseminate and 
publicize the costs for all transportation agencies by introduction in 
rate cases and by other means. In this way, the users of the service and 
others will be provided with data which will assist them in understand- 
ing some of the whys and wherefores of the existing rate structures. 

Considering first the use of costs in rate cases by the various trans- 
port agencies, there appears to be some difference of opinion as to 
whether costs should or should not be used. Generally speaking, the 
motor carriers as a group are united in their belief that costs should be 
used in rate cases and other rate matters to the fullest extent. No doubt 
the reason is, that the motor carrier rate structure generally is based on 
cost of service. The rail carriers, on the other hand, appear to be divided 
into two groups. One group is making extensive use of costs, whereas 
the other has remained firm in its contention that costs have no place 
in rate cases. Some of this difference in opinion stems, I believe, from 
the failure to recognize that the rail rate structure historically has given 
important consideration to value-of-service and other non-cost factors. 
Strange as it may seem, the water carriers are probably utilizing costs 
in rate cases and rate matters to a greater extent than the other trans- 
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port agencies. This results from the highly competitive position of the 
water carriers relative to the rail lines. As most of you probably know, 
the water carrier rate structure is closely tied to the rail rate structure. 
In addition, the water carriers, in order to maintain a competitive po- 
sition, must have a differential under the all-rail rate. This factor, 
coupled with the relatively high percentage of water carrier expenses 
which are of a direct or out-of-pocket nature, contrasted to the relatively 
low percentage of the rail carrier’s expenses which are of an out-of- 
pocket nature, makes it necessary for the water carriers to keep a close 
check on not only their own costs, but the rail costs as well. Probably 
there are some of you here today who share the rather common belief 
that water carriers do not maintain any cost figures whatsoever, since 
very little has been published concerning them. This is an erroneous 
assumption, and if I may digress for a few moments, I would like to tell 
you a little bit about the costs waich are being maintained by these 
carriers. 

What I am about to say is necessarily restricted to the operations of 
the water carrier I represent, however, from the contacts I have had 
with a number of other water carriers, I have learned that they maintain 
about the same type of information. The cost data currently being 
maintained include a detailed record of all items of expense incurred 
on each voyage operated. In the voyage costs there are included all 
items of expense which are incurred in the port, as well as those incurred 
in connection with the operations of the vessels both while in port and 
while running between ports. The expenses in the port include the 
loading and discharging of the cargo, tallying, dunnage and other cargo 
expenses, port charges, dockage and sheddage, and agency fees. The 
vessel costs include all items of expense such as crew’s wages, food, 
stores and equipment, charter hire, repairs, fuel oil and insurance. In 
addition, the actual expenses incurred at each port are ascertained for 
the year and a unit cost per ton handled, developed. It is extremely 
interesting to compare the costs for handling at domestic ports with 
those of such far-away places as Bremen, Piraeus, Hong Kong, Okinawa 
and Osaka. The loss and damage claim payments are also tabulated 
for each voyage and for each commodity. While it is obvious that the 
so-called voyage costs including, as they may, expenses for as many as 
150 or 200 different commodities, cannot be used for introduction in 
rate cases where particular commodities are involved; nevertheless, be- 
cause of the comprehensiveness of the data, it is a relatively simple task 
to approximate the costs for individual movements and commodities. In 
approximating the costs for individual movements, allowances are made 
in the terminal and port charges for differences in handling of one par- 
ticular commodity compared with the system average, based on loading 
and unloading records. Ton-mile apportionments of the vessel costs are 
possible so that these costs may be computed for any particular move- 
ment or commodity. Adjustment in the expenses is also possible, to 
reflect the vessel cost while in port and while running between ports, so 
that a portion of the expenses may be treated partly on a per ton basis 
and partly on a per ton-mile basis. The line-haul and terminal costs 
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computed for a particular commodity, when increased for overhead ex- 
penses and allowances for profit, plus the actual loss and damage claim 
payment, represent the so-called fully-distributed costs. Where the out- 
of-pocket costs are desired, they are computed by eliminating those ex- 
penses which are of a constant or non-variable nature, however, this 
latter group of expenses is not very large. 

Referring again to the use which the water carriers make of costs 
in rate cases and other rate matters, it is common knowledge that these 
carriers have not in the past introduced costs to the same extent as some 
of the other carriers. This does not mean, however, that extensive use 
is not being made of costs behind the scenes, so to speak. The water 
carrier I represent, for example, is making extensive use of its costs in 
conjunction with waybill studies for the purpose of testing the con- 
pensatory level of its rates. Another and extremely important use is 
made in connection with the analysis of proposed revisions in rates. In 
the case of the latter, not only is a test made of the rate against the water 
carrier’s cost, but also against the rail and motor carrier’s cost as well. 
From this type of analysis, information is obtained which may be used 
in protesting unreasonable rate reductions as well as in making adjust- 
ments in rates to meet reduced rates of competing carriers. Still an- 
other use of costs is made in connection with discussions with shippers 
and others with regard to adjustments in rates. The foregoing has 
related to the use of costs in rate making; however sight should not be 
lost of the fact that adequate costs are indispensable for managerial 
control. 

My remarks thus far have related principally to the use of costs in 
rate cases and rate matters. Those to follow should probably be labeled 
‘the misuse of costs in rate cases.’’ It has been said that the difficult 
problem is not how to obtain costs, but how to apply costs. I have noted 
over a period of years, some flagrant misuse of costs in rate cases. I use 
the phrase, ‘‘flagrant misuse,’’ because not only was it contended that 
costs alone should be considered, but the costs themselves represented 
but a small portion of the direct or out-of-pocket expense which was 
attributable to the handling of the traffic. In one case, it was argued 
that the cost applicable to the traffic was only that of the added fuel 
necessary to handle the added traffic. In another case, the costs were 
determined on the so-called byproduct traffic theory. That is, only those 
expenses which could be directly assigned to the traffic were considered. 
This meant that a very large block of expenses, including those of train 
operation, switching, and station service, which must necessarily be ap- 
portioned in the determination of costs for particular movements or 
commodities, were eliminated from consideration. Obviously, the fact 
that the great majority of the expenses must be apportioned among the 
various traffic movements makes them no less a direct expense than those 
which can be directly assigned to the traffic. If many rates were based 
solely on costs and the costs included only a very small portion of the 
expense attributable to the handling of the traffic, it would mean that 
carriers could not continue to operate for any extended period of time. 
Also discrimination would result, since the portion of expense rightfully 
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chargeable to the traffic would have to be shifted to other traffic handled 
by the carrier. 

In recent years there appears to be a growing tendency to over- 
emphasize the use of fully-distributed cost? in rate making. Professor 
Joel Dean of Columbia University expressed a thought regarding the 
over-emphasis of cost which I think is particularly applicable. Professor 
Dean stated, ‘‘Cost analysis is an indispensable part of a sound pricing 
decision, but the role that costs should play in pricing is quite differ- 
ent from the top billing for which some fond parents aspire.’ Actually, 
it is difficult for me to understand how even a single individual rate 
could be based solely on the fully-distributed cost, considering the fact 
that these costs represent the out-of-pocket cost plus a statistical dis- 
tribution of the overhead burden. Possibly if all commodities had the 
same ability to pay, it could be rationalized that this was the basis which 
best represented an equitable distribution of the overhead burden. How- 
ever, since actually there are quite wide differences in the various com- 
modities’ ability to pay, the present rate structure has given considera- 
tion to this and other economic factors by charging a larger portion of 
the overhead burden to the high grade traffic, and a smaller proportion- 
ate share to the low grade traffic. This has been accomplished by assess- 
ing rates on low grade commodities at levels below the fully-distributed 
cost, and establishing rates on high grade traffic at levels above the 
fully-distributed cost. Any attempt to disrupt this pattern of the dis- 
tribution of the overhead burden would probably result in the drying up 
of the low grade volume-moving traffic with the ultimate result that 
the high grade traffic would be assessed with a larger share of the over- 
head burden than it is now bearing. This would be true even if this re- 
distribution of the overhead burden occurred over an extended period 
of time. This matter was briefly discussed by the Commission in U. 8. 
Sugar Corporation v. Atlantic Coast Line R. Co., 277 I. C. C. 193, pp. 
202-203. Commissioner Alldredge in his address to which I previously 
referred, gave a much more complete explanation of this important 
rate making concept. A particularly pertinent statement made by him 
in this regard was as follows: 


‘It is helpful to the rate maker and the rate judge always to have 
before him the constant cost, but regardless of the method employed 
by the cost analyst, to distribute such costs, both he and the rate 
maker know, or should know, that the actual distribution of the 
constant cost is the result of the interplay of economic forces in the 
day-to-day rendition of transportation service. All constant cost 





_ 1The fully-distributed cost as defined in the Bureau of Accounts and Cost 
Finding’s Statement No. 4-50 consists of the sum of out-of-pocket cost and the 
Statistically apportioned overhead burden. The out-of-pocket costs include those 
expenses which over the long term period are variable with the volume of traffic 
handled. The apportioned overhead burden or constant cost consists of the remain- 
ing operating expenses, rents and taxes, and allowances for return not included in 
the out-of-pocket cost. The overhead burden also included any deficits incurred in 
the passenger train and less carload services. (See page | and 2) 
2“Pricing Policies and Cost Analysis” by Joel Dean. 
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distributions appearing in cost studies are essentially tentative, or 
are intended so to be.”’ 


There may be some of you who have your doubts about the extent 
to which value-of-service and other non-cost factors have entered into 
the present rail rate structure. Dr. Ford K. Edwards in his remarks 
before the 20th annual meeting of the Association of Interstate Com- 
merce Commission Practitioners in New York City on November 2, 1949, 
gave some expert advice as to how one could obtain a better under. 
standing of rates and rate patterns, and the ‘‘economic compulsions” 
and ‘‘rate determinants’’ that have had a part in shaping them. I do 
not know how many of you here today followed his advice, but to all of 
you who have not had the time to undertake such a study, there has been 
recently published a study which provides most of the answers. The 
study I refer to is statement No. 4-50, ‘‘ Distribution of the Rail Revenue 
Contribution by Commodity Groups—1948,’’ which was prepared by 
the Cost Section of the Bureau of Accounts and Cost Finding of the 
Interstate Commerce Commission. In tables 13 and 14 of that study, 
there is shown the extent to which the revenues exceed the out-of-pocket 
and the fully-distributed costs respectively for each commodity class. 
It will be noted from these tables that there is a wide variation in the 
relationship of the revenues to costs for the various commodities; also 
that almost without exception, the ratios of the revenues to the costs for 
each of the commodities included in the high grade manufactures and 
miscellaneous group exceed those low grade commodities included in 
the products of agriculture, animals and products, products of mines 
and products of forests groups. 

From the foregoing, one would probably gain the impression that I 
do not believe that there is any useful purpose served by showing the 
fully-distributed cost. On the contrary, I feel that it serves a very use- 
ful purpose, but that it should not be used to the exclusion of other rate 
making concepts in the establishment of a rate. The principal utility 
of the fully-distributed cost lies in its value as a so-called ‘‘norm”’ with 
which to measure the compensatory level of a rate, and the relative con- 
tribution made by the rate to the carrier’s overhead burden. Also, since 
all of the costs are accounted for, it provides the rate maker with data 
which would not otherwise be available if the overhead burden were 
shown as a lump sum. There is no doubt that greater confidence 1s 
placed in the costs if all costs are accounted for, even though some of 
the distributions may be of a tentative nature. 

In closing, I would like to briefly summarize what I believe to be 
the role of costs in rate cases. First, I am of the opinion that the cost 
for each agency involved in a rate proceeding should be introduced s0 
that the regulatory bodies and others may be informed as to the 
economy and fitness of the various transport agencies to handle the 
traffic. Secondly, I think that both the out-of-pocket and the fully- 
distributed costs should be introduced, as both are useful in helping to 
judge the compensatory level of a rate and the relative contribution 
made by the traffic to the carrier’s overhead burden. Thirdly, I feel 
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that in order to make the costs as useful as possible, it is necessary to 
supplement them with economic data dealing with the volume of move- 
ment, the value of the commodity, market and carrier competition, and 
the effect which the rate itself may have upon the movement of the 
traffic and the carrier’s earnings. I feel that only in this manner can 
an intelligent disposition of all the issues in a proceeding be made. 





COST FINDING IN RATE CASES * 


By E. S. Root, 
Chief of Research, Erie Railroad Company 


I doubt the necessity, but it may be advisable for the record, to 
state that the opinions I express today are not necessarily those of the 
railroad industry or even those of my own company. Moreover, from a 
caution gained in my experience in submitting forecasts of traffic to my 
management, I am tempted to state that I guarantee all my opinions 
only as of the time I express them. After recording such wide sweeping 
qualifications, I should be able to speak without restraint. 

Other members of the panel have, or undoubtedly will, cover much 
of the historical background of costs in price making and more speci- 
fically as related to rate cases. This background indicates that the de- 
termination of costs for rate purposes is far from a new subject. How- 
ever, the changes undergone by the railroad industry during the last 
three decades from a virtual monopoly to one of competition with other 
forms of transportation have increased the interest in, and the need for, 
more adequate cost information. 

Prior to the 20’s the elasticity of demand for transportation was 
the governing factor in rate making. The change from a virtual 
monopoly to a competitive industry adds the factor of elasticity of de- 
mand for substitute transportation. A large share of railroad traffic 
moves at low commodity rates which, presumably, were designed to meet 
the needs of marginal producers. It is becoming increasingly difficult 
to obtain revenues from higher valued commodities, which are moving 
or have the option of moving via truck, to balance the cost of total trans- 
portation service. The margin of profit tends to become narrower and 
the need for more accurate costs particularly with respect to marginal 
traffic becomes more imperative. 

Cost consciousness and a better understanding of the demand for 
transportation might have saved Zeke from the stinging rebuke given 
him by his wife, Sarah. Zeke spent the entire morning with his mule 
and cart towing a tourist’s disabled car down to the settlement of Whittle 
Porch Clearing. On his return Sarah asked him how much he had 
charged the city feller. ‘‘Fifty cents,’’ said Zeke, ‘‘guess it warn’t too 
much—leastwise he didn’t kick up no fuss.’’ ‘‘Fifty cents,’’ echoed 
indignant Sarah, ‘‘I swan, Pa, sometimes I wish you’d pull the cart 
and let the mule handle the executive end of things.”’ 





*Forum Discussion before Annual Meeting of Association, St. Louis, Missouri, 
November 9, 1950. 
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There can be no disagreement that the cost of service is a very im. 
portant element in rate making. It follows then that there is a real 
need for cost analysis—but there still wages some controversy as to 
whether the cost of handling traffic can be ascertained. With equal or 
greater vehemence there is argued the methods to be followed. 

Back in 1898, in the case of Northern Pacific Railway Company ys. 
Keys, 91 Fed. 47, the court in rendering its decision expressed the general 
thought of the railroad world at that time when it stated: 


‘‘The income derived by the carrier from the business which it 
conducts within the State can be ascertained accurately from the 
records of the Company, but the expense of doing that business is 
not susceptible of mathematical ascertainment. . . The different 
kinds of traffic are often carried in the same train, and not infre- 
quently in the same car. It is absolutely impossible to divide the 
cost of traffic thus moved, and say that this amount should be attri- 
buted to local business and that amount to interstate.’’ 


Choice of sides in the argument has depended in too many instances 
on whether it appeared that costs would help or hurt the proof of a par- 
ticular case. Fear of misuse of cost data was considered sufficient reason 
to deny the possibility of determining costs. And, of course, there were 
and are honest differences of opinion. 

As to this controversy, I join up with those who believe that the 
cost of handling traffic can be determined within reasonable limits. I 
do concede, however, that the expense of ascertainment or inadequacy 
of records may be a deterrent in some instances. 

As indicated by the quotation from the aforementioned decision, 
much of the controversy has waged around the ability to allocate cost 
of line haul train service to particular traffic. The argument runs that 
any one particular car in a train does not add any cost susceptible of 
mathematical ascertainment. Even if such costs could be segregated, 
they rarely would be of value in a rate case. But because of this, the 
conclusion has been drawn that costs of handling traffic in trains are not 
ascertainable. This argument is false. The direct cost of operating a 
train between two terminals can be computed with reasonable accuracy. 
It is incontrovertible that by adding cars to a train, a point is reached 
where an additional train is required, thus doubling the direct expense 
of train operation. Therefore, these direct costs vary with volume of 
traffic. If the entire train consists of cars of the same commodity with 
the same net load in the same type car, there can be no argument that 
the total cost of the train divided by the number of cars produces the 
cost per car of handling that commodity between the terminals. Even 
though we do not have these ideal conditions, exactly the same cost 
is obtained by dividing the gross tonnage of cars and contents of the 
train by the gross weight of the car and contents under study, and the 
resulting number of cars divided into the cost of the train. ; 

Other than the above outline, I am not going to attempt to describe 
the methods and procedures of cost finding. 
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References to detailed descriptions have been or will be cited by 
other members of the panel. Obviously, the objective of the study will 
determine somewhat the selection of the method, but the methods out- 
lined in the references given are generally accepted procedures in nearly 
all studies relating to line haul rates. The important feature, in my 
mind, is clearly differentiating between those expenses which over a 
period of time will fluctuate with the volume of traffic (usually called 
out-of-pocket expenses) and those expenses which remain constant ex- 
cept for changes in wages and price levels. 

An article written by Allen S. Olmsted 2nd many years ago, en- 
titled, ‘‘Do ‘Cost of Transportation’ Exhibits in Railroad Rate cases 
show cost’’?! expressed this thought as follows: 


‘*‘ Allocation is the assignment of facts; apportionment is the 
determination of policy. The former concerns itself with what is; 
the latter what should be. One process consists of untwisting the 
intertwined by separate and distinct strands of a particular causa- 
tion; the other of splitting the homogeneous fibres of a single cost 
jointly caused. Allocation aims to find what each service costs; 
apportionment aims to determine what each service ought to pay. 

The desirable course would seem to be to resolve the total 
‘cost’ into its constituent elements, one marked ‘Matter of Fact— 
Allocated Cost of Service’ and the other labeled ‘Matter of Opinion 
—Mathematical Photograph of Witness’ Sense of Justice.’ ’’ 


Unfortunately, much of the controversy about both of these prob- 
lems, the ability to ascertain and the methods to be followed, is due to 
confusion with a third step, the interpretation of results. Because our 
mathematical calculations result in a specific figure, we feel compelled 
to ascribe to that result an accuracy which the basic study may not 
permit. For example, the refusal to recognize a study of system trans- 
portation costs as a reasonable estimate of historical average costs. On 
the other hand, there are those who fail to recognize that certain cost 
studies, particularly of special services, or of particular segments of 
traffic, can produce very accurate costs. This confusion on interpre- 
tation has tended to cloud the more important issues, and to delay the 
rightful recognition of the place of cost finding not only in the determi- 
nation of rates, but as an instrument of management. Even where abso- 
lute accuracy is debatable, cost studies will reflect the relative costs of 
handling different traffic at different lengths of haul. In describing such 
results to our rate people on the Erie Railroad, we have pointed out that 
our yardstick may not always be a 36” yard, but whether it is 36”, 37”, 
or 38”, our yardstick does measure the relative value of traffic. 

The danger in most cost studies lies in the use of inadequate, in- 
complete or obsolete statistics rather than in methods. 

__ At this point I would like to outline briefly certain general prin- 
ciples that most of us can agree upon. 

_1“Annals of the American Academy of Political and Social Science,” Philadel- 
phia, January 1916, Publication #973. 
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We can all agree that the out-of-pocket cost should be the floor for 
rates. 

That in seeking adjustments of individual rates or particular group 
of rates, knowledge of the out-of-pocket cost is important, and it is de. 
sirable to include an apportionment of constant costs. 

That when the entire rate structure is under review such as in the 
Ex Parte cases 162-166 and 168, the question is primarily whether the 
rates cover all costs and yield a fair return. Studies of the nature dis. 
cussed here today are not needed in such cases. 

Finally, cost of service is only one element in rate making. It is 
not a substitute method. 

In concluding I repeat that the art of cost finding (I hesitate to 
call it a science) has been under development for a long period of time. 
It was given an added impetus in the last decade with the inauguration 
of a Cost Section in a Bureau of the Interstate Commerce Commission. 
As a matter of fact, in anticipation of the advent of that Bureau, the 
Erie management decided to set up a small cost section. Not only be- 
cause we were convinced that cost analysis of handling traffic was merely 
good business practice, but frankly, we wanted to know what we might 
have to face in the event of cost studies being undertaken by the Com- 
mission. We wanted the answers first. 

We have gone into considerable detail in our cost finding procedures. 
Cost data are requested in connection with most rate adjustments. We 
believe the practical every day use of our studies has justified the ex- 
pense of their development. Obviously, they can be put to other uses 
than measuring the reasonableness of rates, and we have done so. If, 
as a result of all this, we had found the ultimate answers to the contro- 
versial questions of method, I would have been only too happy to expound 
them here today. : 

I suspect, however, that as in the past, many of these questions will 
be resolved only by you Practitioners in rate cases. 





TRANSPORTATION COSTS AND FREIGHT RATES * 


By Forp K. Epwarps, Director, 
Bureau of Coal Economics, National Coal Association 


Historical 


Back in King Solomon’s time a wise man wrote, ‘‘. . . and with all 
thy getting get understanding.’’ (Proverbs 4, 7). I rather doubt that 
this wise man intended to include an understanding of the prices charged 
for transportation services or he would have thought twice before making 
such a statement. In any event, he vastly underestimated the time re- 
quired to understand prices, whether they be for transportation services 
or anything else. I suppose no search has been so diligently pursued 
down through history as has the quest for the ingredients of the ‘‘Just 
Price’’ and for the proportions in which these ingredients should be 





*Forum Discussion before Annual Meeting of Association, St. Louis, Missouri, 


November 9, 1950. 
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mixed. In the meantime, the buyers and sellers, unmindful of the learned 
arguments which have long raged on the subject, just went ahead and did 
what comes naturally. I mention all this to illustrate first, that the 
recipe for a fair and just price is not easy to come by, and second, to 
suggest that in a study of the part played by costs in rate-making theory 
it is helpful to take a backward look at what’ made the early transporta- 
tion rate-makers behave the way they did. 


Some Premises 


Before getting too far into my story, however, I should like to set 
down a few premises which will help to set the stage for the remarks to 
follow. 

First: The seller seeks to maximize his profits and the buyer seeks 
to maximize his satisfactions. By and large these two factors motivate 
the economic choices and decisions in the free market. 

Second: At any given level of output, every element of transporta- 
tion cost can be separated into two components; first, that portion which 
is varying in direct proportion to changes in the output; and second, that 
portion which remains unaffected by such changes. By aggregating the 
variable portions of the costs, and dividing by the total units of output 
(ton-miles, car-miles, ete.), one obtains the out-of-pocket or marginal 
cost per unit.1. The second component furnishes the measure of the con- 
stant or fixed costs. The only costs which can be ‘‘attached’’ to a given 
segment or block of traffic are those out-of-pocket costs which would be 
added if the traffic were added and which could be avoided if the traffic 
were lost. Constant costs which cannot thus be ‘‘attached’’ to particular 
_—— of the traffic can only be ‘‘attached’’ to the enterprise as a 
whole. 


The Coming of Rate Differentiation 


If we go back far enough into the history of the early transportation 
by water and turnpike in America, we find that a few rate schedules 
served to move most of the traffic of a carrier. One rate per ton-mile was 
charged for staples and another for traffic in bulk such as grain. The 
first railroads to be built patterned their simple tariffs after those of the 
carriers whose services they began to supplant. 

It was not long, however, before the railroad traffic men discovered 
that a substantial part of their costs of operation was not greatly affected 





1One hastens to point out that there is no contention that the out-of-pocket 
costs can be ee or need to be pinpointed. However, by observing period 
after period the effect of known changes in the traffic volume on the expenses of a 
carrier or group of carriers, or by comparing for a single period of time the 
expenses of a number of carriers in a single region having a wide range in traffic 
densities, one can arrive at a workable approximation of that portion of the total 
expenses which are rising and falling in direct proportion to output. Historically 
this is all that the rate makers have ever had, or probably can ever expect to have, 
or a much more complete exposition of the cost concepts, see Commission 
Statement 2-48, Bureau of Accounts and Cost Finding, entitled “Explanation of 
Rail Cost Finding Procedures and Principles Relating to the Use of Costs.” 
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by additions to the traffic. They had (for a while at least) unutilized 
capacity which, in turn, meant constant costs. Being under pressure 
to utilize such capacity, the traffic men turned to rate reductions as a 
means to divert traffic from the canals and turnpikes and to stimulate new 
business.2, But, here another factor quickly became apparent. Rate 
reductions which greatly stimulated the movement of some traffic were 
found to affect other traffic only in part, while the movement of still 
other traffic was not affected at all. To reduce rates on this latter traffic 
was to ‘‘throw money away.’’ 

The traffic man solved this problem by breaking up his rate schedules 
into many separate parts so that he could reduce the rates on some com- 
modities without sacrificing revenues on others. As time went on, he 
found he could establish separate rate schedules not only for different 
commodities but for different point-to-point movements of the same 
commodity and even for different shippers of the same commodity be- 
tween the same points. While some part of these rate differences may 
have had some relation to differences in the out-of-pocket costs of handling 
the freight, a good part of the differences had no relation to costs whatso- 
ever. They merely reflected the traffic man’s judgment as to the 
probable responsiveness of the traffic to the rate reductions he felt he 
could offer. In short, he began to ‘‘differentiate’’ or ‘‘discriminate’’ be- 
tween kinds of traffic according to its potentialities for expansion when 
the rates were reduced. In time this came to be known as rate differ- 
entiation or discrimination. It had nothing to do with costs except as the 
latter set certain limits to the rate reductions. It had only to do with 
demand, i.e., the elasticity of the demand.’ 

The formula for rate differentiation was simple—one cut rates so 
long as it served to inerease the contribution to the constant costs 


2 As the carrier’s traffic continued to Pegged and its plant was gradually rebuilt 
(piecemeal) to a point where it a could handle a density of traffic many 
times its initial capacity, the argument that unutilized capacity always exists lost 
most of its significance. However, it was found that increasing densities brought 
increased efficiency which had the long-run effect of holding constant a omy part 
of the costs (including imputed interest costs on new capital invested). This second 
factor continued to justify the system of price differentials started earlier when 
unutilized capacity was the explanation. 


3For a discussion of the concept of elasticity of demand, see “Economic 
Analysis” by Kenneth E. Boulding (Revised Edition), Chapters 7, 25, and 26; Harper 
& Bros. See also “Appraising the Responsiveness of Market Demand” by Edwin 
G. Nourse, The Brookings Institution. 

In Docket 28,190, New Automobiles in Interstate Commerce, rates on new 
automobiles were found to vary from some 30% or 35% of first-class on very short 
hauls, where competition with drive-away and truck-away carriers was keen, up to 
90% or 100% of first class on long hauls where competition had not been effective 
in diverting traffic. Such relatively enormous variations in the comparative level 
of the rates for a single homogeneous commodity illustrates the degree to which 
railroads may push rate differentiation in their hunt-and-seek for maximum returns. 
The foregoing is also an illustration of a carrier’s attempt to maximize returns, not 
necessarily by increasing its volume of traffic, but rather in the endeavor to retain 
the largest possible volume in the face of a heavy diversion to competitors. The 
polndille is the same in either case. 
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or the net; in short, so long as the revenues continued to increase faster 
than the expenses.* The motivation lay in the desire to maximize profits. 


The End Product of Rate Differentiation 


What has been the end product of a century of ‘‘maximizing the 
net’’? It is a vast array of differing classifications, class rate schedules, 
exception rates, commodity rates, and commodity rate schedules. All 
these ‘‘differences’’ should be capable of justification on the basis of one 
or both of the following two factors: first, differences in costs, and second, 
differences in the responsiveness of the traffic to rate adjustments.® 
Traffic men have come to label this second factor as the ‘‘ Value of Serv- 
ice’’ element in rate-making. Economists, encountering the same factor 
throughout most industries (i.e., wherever constant or joint costs are 
present) have more descriptively labelled it as the ‘‘elasticity of de- 
mand.’’ By either name it adds up to the same thing.® 

What is important is that considerations of demand gradually 
pushed down the rates on the heavy volume-moving commodities, each 
decrease in the rates presumably being accompanied by an increase in 
the commodity’s aggregate contribution to the constant costs and the 
net. Simultaneously, the burden resting on the remaining traffic (i.e., 
that having an inelastic demand) was lightened. Inasmuch as the rates 
on this latter traffic tended to be set at a level which would serve to 
reconcile total revenues with total costs, including a reasonable profit, it 
followed that these rates too would eventually settle downward.? Thus, 
while the immediate effect of differentiation was to benefit the carrier 
and the traffic having an elastic demand, in the long run all traffic bene- 
fited. 

The rate structure thus tended toward a condition of equilibrium in 
which (with freedom of choice to the shipper) the rates on each com- 
modity having an elastic demand were set at such margin above out-of- 





‘For example, if an existing rate yielded a margin above out-of-pocket cost of 
(0 mills per ton-mile, inducing a movement of a million ton-miles with an annual 
tontribution to the constant costs or net of $10,000, but a lower rate with a margin 
of 5 miles was expected to induce a movement of 3 million ton-miles and make a 
contribution of $15,000 the rate would drop to the latter level. 
_ .5A third factor can be mentioned, of course, social policy. It serves to place a 
limit on rate differentiation as between commodities, places, and persons which goes 
to such length as to be contrary to public interest. (The benefits to the carrier 
are outweighed by the injury done to others.) It may also work to push some rates 
below their point of maximum return in the interest of some social objective. Low 
export rates in some countries are an example. Where rates are thus “pushed below” 
the level at which they will maximize the net, the loss in revenue must be met by 
pushing up the rates on commodities which can stand it, i.e., commodities with an 
inelastic demand, by reducing the carrier’s net, or by contributions by the taxpayer. 

There are relatively few thoroughgoing studies on the elasticity of demand in 

the field of transportation or in industry generally. This does not, however, relieve 
the rate-maker of the responsibility of making some kind of assumptions. He must 
usually turn to the historical effects of previous rate adjustments and to the factors 
which underlie the elasticity of the demand, such as the rates and costs of competing 
agencies of transportation, the relation of the rates to the selling price of the 
article, the availability of substitutes, the market competition, etc. 
7 Assuming the carrier’s net income was held within the bounds of a “fair 
rm. 
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pocket costs as would maximize that commodity’s contribution to the oe 
constant costs and net. At the same time, the burden resting on the of -pc 
commodities having a relatively inelastic demand was minimized, thus to ou 
permitting the rates on this traffic to fall to a level lower than would scree 
otherwise have been possible. In principle, the effect was to bring not wart 
only the rate structure as a whole, but the rates on each individual com. 
modity, to a lower level than would be possible under any other general | 
scheme of rate-making.® being 
amor 
Observations on Costs tran 
gear 
With the ingredients entering into the making of transportation any | 
prices (i.e., costs and demand) thus crudely sketched out, we can turn that 
to the specific part which costs play in the over-all picture. casio 
tran: 
The Out-of-Pocket Costs But 
1. A knowledge of the out-of-pocket costs is essential in setting an ap- Ps ¥ 
proximate floor to rates. This is important, as there are many cases poe 


wherein rates, under competitive conditions, have tended to fall to ex- me 
treme depths. ag 


2. The approximate whereabouts of out-of-pocket costs is also 
indispensable in any intelligent approach to the maximization of the 
contribution to the constant costs of burden. It is necessary to have ond 
some idea of the margins over out-of-pocket costs with which one is 





working. If the rate-maker is not supplied with some reasonable figure = 
which at least reflects the major elements of cost involved, (length of ouch 
haul, load, and type of car, etc.) he is well nigh forced to make a guess the 
at it. 

3. Out-of-pocket costs serve to measure those rate differences which : 
can be justified solely by cost considerations. Thus, where two carload side 
minima are being set up for the same commodity (say, 30,000 pounds and tion 
60,000 pounds) the differences in the out-of-pocket costs for the two loads cart 
serve as a measure of the economies secured from the heavier loading. . t 

4. QOut-of-pocket costs serve as an analytical tool in measuring the 4 
relative height of a rate. Thus, the Commission’s statement No. 4-50 

8 Differential charging is specifically recognized in law under the name of classifi- The 


cation. Although the Interstate Commerce Commission declared in its first annual 
report in 1887 that classification is the foundation of all rate-making, the Com- 
mission was not given specific authority to pass upon the lawfulness of classifications poel 
until several years later. In the interim, it exercised such authority as it 





indirectly under the statutory command that all rates shall be just and reasonable. of 1 
a. pane. in 1910 the Interstate Commerce Act (Sections 1(4) and 1(6) of Part | ton. 
and corresponding provisions of the other parts) has required that common carriers Bac 
establish, enforce and maintain just and reasonable classifications of ey for star 
transportation. The er Court of the United States, in Director General V. on 
Viscose Co., 254 U. S. , Tecognized the validity of freight classification and out- 

lined the factors to be considered in classifying property. The application of man (pr 


of these factors—perhaps the most important ones—involves what economists call 
differential charging. he amendment and interpretation of the regulatory law 
have thus had the effect of prescribing differential charging as an affirmative duty 
of public carriers and not merely as a permissive right. 











NOVEMBER, 1950 





137 





(Tables 4 and 13) shows rates to broadly vary from something close to 
out-of-pocket costs to figures approaching 200% or even 250% of out- 
of-pocket costs. Rates which depart widely from any normal relation 
to out-of-pocket costs (the nature of the commodity considered) can be 
screened out for further analysis to see if the conditions of demand 
warrant the existing relationships. 


5. Out-of-pocket costs are a guide to fitness and economy, this latter 
being achieved, let us say, when the nation’s traffic is so distributed 
among the agencies of transportation that the aggregate costs for all 
transportation (including shippers’ production costs which are closely 
geared to the transportation service) are lower than they would be under 
any other basis of distribution. Getting down to specific cases, it means 
that when a given block of traffic is to be moved, its movement will oc- 
easion the least added burden to the economy as a whole when it is 
transported by that agency which has the lowest long-run variable costs. 
But the shipper, as a rule, knows little or nothing about out-of-pocket 
costs, and even if he did, he would be guided not by the costs but by 
the tariff rates which he must pay, factors of service considered. It 
must be recognized, however, that where there is a choice betwen two 
agencies of transportation, competitive forces tend to bring about a set 
of rate relationships between the competing carriers which will roughly 
reflect relative fitness and economy. The urge to maximize profits will 
normally cause the carrier having markedly lower out-of-pocket costs, 
and hence the greater flexibility in adjusting its charges, to drop its 
rates to a point where it can get a very large share, if not the preponder- 
ance, of the competitive traffic. An intelligent pricing of the service in 
such cases requires an approximate knowledge of the whereabouts of 
the out-of-pocket costs. 


6. Out-of-pocket costs play a very significant part on the demand 
side of the rate-making equation. To illustrate, the cost of transporta- 
tion of a given commodity by motor truck, whether shipper owned or 
carrier owned, can sharply affect the demand for the rail transportation 
of that commodity. In short, a knowledge of the costs of transportation 
for one agency of transportation can be of great importance in appraising 
the elasticity of the demand for transportation by another agency. 


The Fully Distributed Costs 


The so-called fully distributed costs consist simply of the out-of- 
pocket costs to which the cost man has added some arbitrary distribution 
of the constant costs. The distribution may be on a pro rata ton and 
ton-mile basis, a percentage basis, a carload basis, a car-mile basis, etc. 
Each distribution has a different significance and each can give a sub- 
stantially different answer. The Commission’s Cost Section has widely 
used both the first and second methods listed but favors the first 
(pro rata ton and ton-mile basis) where the constant costs are large, 





138 I. C. C. PRACTITIONERS’ JOURNAL 








as in the case of rail transportation. This method is especially useful 
as an analytical tool.® 

Although there always seems to exist a strong pressure on the cost 
man to produce full cost figures, i.e., figures that will ‘‘use up”’ all the 
expenses, it should here be emphasized that any distribution of the total 
costs over units of traffic being differentially priced represents a statis. 
tical tool and nothing more.® Such figures are akin to a level which a 
surveyor uses to gauge his elevations ; like the surveyor’s instrument, they 
are of no guide in themselves as to whether the engineers to follow should 
build a high road or a low road. 

As long as the full costs are understood for what they are, ic., 
analytical tools and nothing more, they can be quite helpful. As ex- 
plained above, they help in appraising the past influence of the demand 
factor on existing rates. Also, as illustrated by the Class Rate case 
(Docket 28,300), they are indispensable in comparing the relative total 
transportation costs for like lengths of haul and like loads in different 
regions or territories. Where the element of demand is presumed to be 
constant, such as is sometimes the case in switching tariffs (as where all 
traffic in a zone takes the same carload charge irrespective of the lading), 
the fully allocated costs can become the direct measure of the rate. 

Ever so often someone comes out with the suggestion that all rate- 
making could be greatly simplified and traffic helped by sweeping aside 
all considerations of demand and basing rates wholly or principally on 
the fully distributed costs. Often the sponsor of this suggestion doesn’t 
even stop to define which basis of fully distributed costs he would use, 
which is very important, as cost men tend to have their own pet ideas on 
how to apportion these costs. Needless to say, such proposals misconceive 
the problems of pricing the product in a field where constant and joint 
costs are important.'' They mistake the analytical tool for the real thing. 





® The full cost figures as thus computed will reflect hypothetical “cost rates” 
divorced from the effects of rate differentiation (i.e., the figures exceed the out-of- 
pocket costs by a uniform amount in cents per ton and ton-mile and satisfy, insofar 
as is statistically possible, the definition of nondifferential pricing.) The spread 
between such figures and the actual rates provides an indication of the extent to 
which value of service or demand considerations have moulded the rates. Traffic 
with a relatively elastic demand will maximize its contribution to constant costs at 
rates below these fully distributed costs, while the remaining traffic with a less elas- 
tic demand will move at rates above fully distributed costs. In short, such fully 
distributed costs represent a sort of weighted “dead center” insofar as the factor 
of demand is concerned. 

10 The only costs which can be meaningfully “attached” to a particular carload 
movement are those costs which come into being when the movement is created and 
which disappear when the movement ceases. To “force” some apportionment of 
the remaining costs over all the traffic furnishes no guide as to what the price 
ought to be. It is as if the farmer slaughtered his cattle and tried to set prices on 
his sides of beef_and hides by apportioning the past cost of feed between the beef 
and the hides. Even if his problem were subject to some arbitrary statistical solu- 
tion, the figures in themselves would furnish no guide to the market prices. The 
only distribution of the constant and joint costs which will stick for price-fixing 
purposes is one which works backward from the demand. : 

11 |f the rates on the traffic with an elastic demand have been properly adjusted 
so as to “maximize the net,” an increase in such rates could only have the further 
effect of reducing the contribution, thereby placing more rather than less burden on 
the higher-rated traffic. 
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Some Concluding Observations 


To try to sketch out the theory of transportation prices and fit cost 
finding into its proper place in rate cases, all in one short talk, is not 
easy, and the foregoing presentation suffers accordingly. It may be 
especially deficient in that it appears to leave one with the impression 
that under the influence of costs and demand, ‘‘all is well.’’ This is 
not the case, of course. While price theory conceives of a ‘‘sort of 
shadowy figure called an entrepreneur who is busily and everlastingly en- 
gaged in maximizing profits,’’’* the available knowledge on all the 
essential facts may be quite inadequate, and even where this is not the 
case, decisions may be a compromise between judgment based on avail- 
able data and the pressures of conflicting interests. 

As to cost evidence, substantial progress has been made in recent 
years both by the carriers and the Commission’s staff in assembling help- 
ful data. On the demand side, the formal presentations and analyses 
are often conspicuous by their inadequacies. At the same time there is 
no doubt but that as a result of long, intimate contact with the problem, 
and much experimentation, the rate-makers have built a structure which 
goes a long way toward reflecting major differences in the elasticities of 
demand. Recent Commission studies of the distribution of the ‘‘burden’”’ 
furnish ample evidence in this respect. 


USE OF COST IN RATEMAKING 


JOHN R. TURNEY, 
Turney, Carraway & Turney, 
Washington, D. C. 


To motor carriers, cost determines the difference between survival 
and extinction. This is so because, in most cases, their operations are 
so small that they are necessarily restricted with respect to the number 
and kind of shippers, the limited consist of traffic which these shippers 
can give them, the points which they serve, range in length of haul, and, 
of great importance in the size of shipments offered them. Non-com- 
pensatory revenue from a particular commodity or within a particular 
mileage area, or because of a disproportion of small shipments between 
particular points, ean not be recouped from compensatory earnings upon 
other traffic, since no other traffic exists. Hence, a maladjustment in 
rates from a cost standpoint in any mileage range or with respect to any 
commodity or between any points may well result in the bankruptcy of 
the carrier. 

Since costs loom so large in motor carrier economy, those carriers 
are gravely concerned by a present trend to deal with costs as a hybrid 
called ‘‘average out-of-pocket costs,’’ a concept which we believe to be 
both amorphous and unsubstantiatable. 

There is and can be no sound basis for determining ‘‘average, out- 
of-pocket costs.’? There is no such animal! Now, to determine this 


__—— 


Pi Behavior and Price Policy,” National Bureau of Economic Research, 
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out-of-pocket cost please remember that the statistician first takes the 
total expenditures and then he divides those expenses. In other words, 
he starts with the full cost and then he divides those expenses between 
out-of-pocket costs, what he calls out-of-pocket costs, and constant cost. 
In a given operation, the out-of-pocket cost from day to day will vary 
from zero to 150 and perhaps 200 per cent of the average full cost. In 
the most recent study made by the Cost Section of the Commission, this 
so-called out-of-pocket cost was purportedly based upon an average index 
or ‘‘per cent variable’’ ranged from less than 50 to over 100 per cent of 
the full cost. The index which was assumed was 80 per cent, and this 
index religiously adhered to as if a divination of a Delphic Oracle, in 
the last analysis it was nothing more than a rationalized preconcepted 
assumption resting only upon inconclusive data. This 80 per cent is 
called the ‘‘out-of-pocket’’ cost and the remaining 20 per cent called 
‘*eonstant’’ costs. 

Then to obtain what they already had, full cost, the so-called ‘‘con- 
stant’’ portion, was arbitrarily apportioned upon a ton and ton-mile 
basis and added back to the out-of-pocket cost—a process which admit- 
tedly has no relation whatever to the actual fact. As a result of this 
method a substantial part of the cost of handling light shipments is cast 
upon the heavy rough materials. The use of the so-called out-of-pocket 
costs is as statistically unsound as it is economically destructive. Most 
appropriate is an observation of the late Commissioner Winthrop M. 
Daniels, to the effect that ‘‘the out-of-pocket theory of rate-making in 
no small degree is responsible for the out-of-pocket condition of the 
carriers’ treasury.’’ The ‘‘average out-of-pocket cost’’ method to my 
way of thinking is not costing but an attempt to make rates without con- 
sideration of the indispensable elements. 

Actual as distinct from unrealistic ‘‘out-of-pocket costs’’ with re- 
spect to individual traffic can be estimated with any degree of accuracy 
only by the individual carrier under the particular conditions which 
are applicable. It and no one else is in a position to guess whether or 
not it will be better off to handle the particular traffic or to leave it alone. 
If it guesses wrong, it must suffer the resultant loss. To lodge this guess- 
making power in a regulatory body is to invite confiscation. Now that 
is the area of disagreement. 

In considering cost the elements which are to be included must be 
carefully defined. Basically costs consist of two kinds, those incurred in 
providing the service operating expenses, and those such as interest, 
rents and taxes incurred in providing the facilities. 

Differences in the manner by which the latter are provided and in 
accounting for the expenditures incurred, tend to impair the validity 
of cost comparisons. For illustration, a railroad operating owned equip- 
ment will have a less operating expense than one which operates rented 
equipment. However, if the element of return upon the rented equip- 
ment is added in the former case, it may be found that it cost the first 
railroad more to own and provide the equipment than it does the second 
to provide it by lease. The same thing is true of license or service taxes. 
Railroads own and maintain their roadways. Motor carriers rent their 
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roadways for which they pay fuel and license taxes intended to com- 
pensate the government for its investment in and maintenance of the 
roadway. Upon analysis, it is found that upon the average it costs the 
motor carrier more per gross ton mile to obtain its roadway from the 
public than it cost the railroad in interest and maintenance to operate 
its private roadway. 

Our freight rate structure in this country historically has been and 
still is a value-of-the-service structure. It takes no great imagination to 
realize that unless this form of rate structure is preserved, serious threats 
to the solidarity of our national economy will result. If the rates of all 
commodities were based entirely upon the cost of providing the service 
for the particular commodity, national markets, and to a large extent 
interterritorial commerce, of necessity would disappear, and thereby we 
would balkanize the nation. 

While it would be difficult to find anyone who proposes, as a general 
rule, that all rates be based on costs. However, we sometimes find that in 
particular eases, a carrier or shipper will urge cost as the basis for the 
making of rates. 

The use of cost in ratemaking is as dangerous as it is essential. 
Cost is an indispensable servant but a ruthless master. To use cost as a 
sword to eliminate a competitor is a vicious form of destructive competi- 
tio and contrary to our national transportation policy. The proper 
function of cost is as a shield to protect the carrier against losses and 
the shipper against extortion which may result from ill-advised rate- 
making. Full cost should mark the bottom which any carrier may be 
compelled, or generally be permitted to charge, where necessary to meet 
the rates of a lower cost competitor it should be free to meet rates of 
the latter even if below its own full cost. 

Over the span of my experience in transportation, the making of 
cost studies has developed from the crude hatchet method to the ex- 
tremely elaborate and complicated formulas which have developed within 
the past fifteen years, beginning with the Federal Coordinator’s studies 
in 1933. The present advanced state is due in no small degree to the out- 
standing work of Dr. Ford K. Edwards and Gilbert Parr, who are on this 
panel. Due to them, at the present time there is relatively only a small 
area of disagreement with respect either to the grouping of operating 
expenses into homogeneous service groups the derivation of service unit 
costs or as to the service units which are directly responsible for varia- 
tions in these costs. The area of disagreement with respect to the proper 
performance factors by which these service unit costs may be converted 
into the traffic or pricing cost is somewhat wider but it also is narrowing. 
When, as I optimistically believe, will eventuate these areas of difference 
are eliminated, then it should be possible to develop standards and sim- 
plification of methods, procedures and processes which will make the basic 
costs as conveniently available to shippers and carriers alike as are the 
present reports of operating revenues, expenses and statistics. When 
that day comes, we not only will have a better system of rates, but we 
will have a much healthier system of national transportation. 
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Discussion 


Mr. ScHWIETERT: I want to express to the panel members our gin. 
cere appreciation for the contribution they have made to a better up. 
derstanding of the factor of cost finding and rate making. 

In the beginning, as I sat up here and listened to these discussions. 
I came across a question that I’d like to ask Mr. Turney, to start off our 
question and answer period. I wanted to say that when you ask ques. 
tions, gentlemen, please rise, give your name so that the reporter may 
get it for the record, and then state the member of the panel to whom 
your question is addressed. I would like to ask Mr. Turney how the 
value of service theory, which I understood him to say must be main- 
tained is going to be maintained under the highly competitive system 
in effect today. By that I mean how can you avoid, under the competi- 
tive system that exists, a gradual shift down toward the true cost finding 
in determining your rate for the movement of the traffic? 

Mr. Turney: The answer is simply this: You either have value of 
service in the rate system or you don’t. If you’re going to permit a 
carrier of any type to engage in competitive rate making then you may 
as well say good bye to your value of service structure because it’s on 
the way out. This gradual shift as you mention simply will not oceur. 
It will end at the bottom. My concept of it is, as I tried to state, that 
you have a semblance of reasonableness in your rate structure; the top 
is the value of the service, the bottom is the floor cost of the service so 
far as regulation is concerned, and so far as competitive rate making 
is concerned. The bottom below that is what the individual carrier may 
feel is his out-of-pocket cost in meeting the rates of a more fortunately 
situated carrier who has more floor cost. 

Mr. ScHwiETertT: That brings up one more question. If you fol- 
low that theory, Mr. Turney, isn’t it a fact that in the final analysis, 
someone will have to set the rates outside of the carriers themselves, and 
that competition, insofar as pricing is concerned, is non-existent? 

Mr. Turney: I think the competition in pricing is unlawful under 
the Interstate Commerce Act. 

Mr. Scuwierert: Has anybody any questions now, gentlemen! 
Let’s have some questions, but not to the Moderator. 

Mr. E1sen: May I address this to Mr. Parr? Assuming that the 
United States Supreme Court finds that the prescription of water differ- 
ential rates must be predicated upon cost studies, and assuming further 
—there are a lot of assumptions here—that the utilization of railroad 
equipment is directly related to tonnage averages, that is, the additional 
ears are added to the train when there is an additional tonnage and less 
cars are operated on the train when there is less tonnage; and that the 
operation of motor carriers also is related to tonnage average; also 
let’s assume a new water carrier operation with vessels that look to the 
future and perhaps normal tonnages, not now materialized, let us say, 
because, of the intervention of the war and the long cessation of services 
to particular ports, all of which necessitates the operation of the water 
boats at substantially less than capacity. Now, my question to you 18 
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this: Under those circumstances should the water carrier costs be related 
to the present tonnages, or to the future potential tonnages of the car- 
rier, or would you say that you can’t make any comparative cost studies 
per ton or any other unit? 

Mr. Parr: I think, Mr. Eisen, I have grasped your series of ques- 
tions. I feel that at any time when costs are thought to be non- 
representative because of operating at partial capacity, either because 
of strikes or for that matter because of the war time that has interfered 
with the regular operation, that certainly should be taken into con- 
sideration. Commissioner Alldredge summed up the matter when he said 
it was the cost that would be incurred in the future that you’d have to 
keep your weather eye out for in the making of a rate. In other words, 
if your present costs were not representative, and I understand from 
your series of questions they were not, there is no question in my mind 
that that should be taken into consideration. Frankly, I think the Com- 
mission would take it into consideration, but after all, the cost maker 
is rather sharply limited to what he finds in the books. If he finds there 
is any reason why those costs are not representative, it is his duty to 
inform his people, as well as the regulatory agencies or others, that they 
aren’t representative. I don’t see any conflict in there from a cost of 
service standpoint. 

Mr. E1is—EN: What I was getting at was how would the Commission 
be able to make a cost finding on a situation like that unless the water 
carrier offered its own prognostications, in which case the cost study 
would be purely arbitrary, would it not? 

Mr. Parr: Well, I think that lots of times that is true. The Com- 
mission, I think in the past, has given consideration to the fact that 
some figures were not representative. So I don’t see anything in my 
mind that would cause the Commission to say that these are the costs 
for the future when it would be successfully contended that they weren’t 
the costs for the future. 

Mr. E1rsen: What would the future costs be under those circum- 
stances ? 

Mr. Parr: That, of course, would be up to each individual carrier 
todetermine. For example, the carrier I represent is operating at around 
60 per cent, 60-70 per cent capacity. We find this, that that is a pretty 
good figure for all around economy in operation and that lots of times 
if you had a hundred per cent capacity your costs might be greater 
because of the overtime incurred at the ports and so on; so all of those 
facts have to be considered in each individual case. I don’t think I 
could generalize as to what the costs would be for a particular movement 
without going into each of the circumstances involved in the movement. 

Mr. E1sen: To put it down to specific cases, let’s say your carrier 
was going to start service at a new port and at desired rates established 
before you instituted service, and you wanted differential rates estab- 
lished. If you had to submit your costs those costs would have to be 
based, would they not, upon prognostications of tonnage? 
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Mr. Parr: I think so and I think it would have to be based upon 
the rate charged by the other carrier, Mr. Eisen. I guess you are re. 
ferring to a case that we recently tried with you. 

Mr. Ersen: Frankly, I am not, this is just a theoretical question, 

Mr. Parr: I would say this, that the rates you would charge are 
what your competitors are charging and that if you found that you 
couldn’t make a go of it, you would have to revise your rates upward 
or down, as the case may be. 

Mr. Etsen: No, I’m not talking about any specific instance; I’m 
talking about a new port where you have no competitive water carrier 
service and you want the Commission to prescribe differential rates to 
that port; you have nothing to base your cost on except the rail rates. 
That’s the only competitive service. You want the Commission to pre- 
scribe rates related to those rail rates but the Supreme Court, under our 
assumption, said that you had to have cost finding before you could 
prescribe differentials. How would you get the cost in that case! 
Would you base it upon prognostications in which case your cost would 
be purely arbitrary? 

Mr. Parr: I would think so, that’s the only thing you could do. 

Mr. TEeprow: I’d like to ask Mr. Turney this: Did I understand 
you to say, Mr. Turney, that in pricing, that is to say, making rates, 
you consider that prohibited by the Interstate Commerce Act? 

Mr. Turney: Competition? Yes, sir. 

Mr. Teprow: Competition in rates prohibited by Interstate Com- 
merce? 

Mr. Turney: In rate making. 

Mr. TEDRow: Just what do you mean by that? ' 

Mr. Turney: I mean any competition in making of rates is ulti- 
mately destructive competition by definition. 

Mr. TEeprow: I am not trying to argue, I’m just trying to get an 
understanding of what you mean. Carriers who are engaged in com- 
petitive operations certainly must have their rates on a competitive 
basis, must they not, if they are going to remain in business? 

Mr. Turney: You mean on the same basis for the same service? 

Mr. TEpRow: Yes. 

Mr. Turney: Certainly, that is the reason, but if they compete, to 
see who can buy the shipper’s traffic at the lowest rate, they inevitably 
will go below cost. 

Mr. Teprow: You mean continually cutting rates to get business; 
is that what you mean? 

Mr. Turney: That is competitive rate making. 

Mr. Teprow: I had a little different idea about it. 

Mr. Turney: That’s what I mean by it, Mr. Tedrow. 

Mr. Teprow: All right. To go a little bit further, I’d like to ask 
how far this cost, the consideration of cost, is to go. That is a subject 
that is somewhat generally discussed, adequately listened to, but with 

very little understood about it. Let’s take a railroad like the Burling- 
ton, and the Santa Fe, and set up a system of costs. It costs so much 
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to haul this commodity in this box car so many miles. Certainly, this 
js an average for the entire system. It doesn’t necessarily mean that 
the cost is the same all over the system, it can’t be—the costs on the 
branch lines are higher than the costs on the main line, of course; and 
if it is, there’s anything unlawful or illegal or improper in going below 
these out-of-pocket costs. It seems to me that the cost study should be 
broad enough to include each and every branch and cranny of the 
whole railroad so you’d know that they weren’t going below this figure 
at any particular point; otherwise, they’d be burdening other traffic. 
Is that so? Are these cost studies carried that far? I am just asking 
as a matter of information. 

Mr. TurNEy: Yes, with respect to determining the distribution of: 
service groups by service factors with which experience has shown the 
expenses in that group vary directly, you do use the average since your 
rates are going to apply over the whole territory uniformly. The average 
that I was talking about was an average percentage of actual cost, and 
those percentages were the ones that varied so widely without any con- 
clusion, in my opinion—and I am not a cost expert or any other kind 
of expert, although I am away from home. 

Mr. Teprow: I’d like to ask any gentleman on the panel this: 
Suppose it to be definitely shown that a carrier is hauling certain traffic 
at less than the out-of-pocket costs, should that carrier be forced to go 
out of that business and allow carriers who are more economically 
situated to enjoy that traffic? Is there any agreement on a principle 
like that ? 

Mr. ScHWIETERT: Are you asking that question of Mr. Turney, 
Mr. Tedrow? 

Mr. Teprow: Anybody—I am not arguing. 

Dr. Epwarps: The question, I gather, is whether the carrier should 
handle traffic below its out-of-pocket costs, whether it be the high cost 
or the low cost carrier. Assuming we can find the out-of-pocket cost 
within a reasonable margin the answer is that it normally should not— 
it would be silly. 

If it is merely earning enough revenue to cover its out-of-pocket 
costs it means that for every dollar that is put out it takes in a dollar, 
no more, no less; merely trading dollars. Now, if it’s losing a dollar 
for every carload, why of its own interest it ought to go out. The Com- 
mission has indicated at various times that it doesn’t believe traffic 
should be handled below out-of-pocket costs. 

Mr. Teprow: Well, that’s all right. 

Mr. Keas: I’d like to ask one question. I’ll ask that of Dr. Edwards, 
In years past it’s been the general practice that rates were so constructed 
apparently in respect to cost—in the judgment of the carrier—that com- 
petitive markets reached single consumers; that is, a single destination, 
whether they were the closest producer or a producer slightly farther 
away, or even lots farther away. 

_ There is coming into being, I think, as you know, in respect to cer- 
tain classes of traffic, substantial reductions in short haul rates as com- 
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pared with the long haul traffic. Now, to what extent does value of 
service or ‘‘what the traffic will bear’’ have to do with conditions such 
as that which will create mere trading regions throughout our country 
within which each commodity that is sensitive to these conditions will 
be distributed, and in which we will, in competitive times, eliminate 
much of the long haul traffic, because the relation of the cost of that 
traffic to the rate exacted because the competition isn’t there with respect 
to exactly that trend, will be greater than it is with respect to the short 
haul traffic. 

Dr. Epwarps: I am not sure I have your question. 

Mr. Keas: From the nearest point rates are reduced in order to meet 
the competition of another form of transportation, bringing the rate for 
that transportation much nearer to cost than would be the rate for 
longer distance transportation. 

Dr. Epwarps: That is right. 

Mr. Keas: When does the matter of the value of the service— 
whether the traffic will move or not—come into a condition of that kind! 
How far do you have to take it? 

Dr. Epwarps: I think I have got that clear. To illustrate, let us 
take several of these tumblers on the table and stack them up to dif- 
ferent heights. Each stack is assumed to represent the height of the 
out-of-pocket costs on your commodity for different lengths of haul. 
What we have set up here is exactly what has happened in the automobile 
ease that I was fortunate enough to live through and learned much 
from. 

Supposing that these piles of glasses each represent the out-of-pocket 
costs for short haul traffic, and for long haul, say a hundred mile haul, 
and a thousand mile haul. It is not possible to set out-of-pocket costs 
exactly but the cost section sets it within a range of about ten per cent 
and many authorities, and some railroads have made studies coming out 
within five per cent or so of what the Commission uses. So, we have an 
out-of-pocket cost for a hundred mile haul—and a thousand mile haul. 
Now, that has no element of ‘‘value of service’’ in it. But you would 
only account for about seventy per cent of the carriers’ total expense 
if you priced on that basis only. 

You’ve still got about thirty per cent of the total rail costs which are 
fixed, to be picked up somewhere. Now, the margin in the rate above 
out-of-pocket cost will rest on the value of service; using more de- 
scriptive words, Daniels calls it ‘‘the responsiveness of the traffic to rate 
reduction,’’ and economists call it the ‘‘elasticity of demand.’’ It’s 
simply this, you set a margin above the out-of-pocket—which are the 
floors—set a margin which, when multiplied by the ton miles of traffic, 
you can expect to get from that rate will give you the maximum con- 
tribution to that thirty per cent figure for fixed costs. 

On automobile traffic, that used to move about first-class even on 
short-long hauls a long way back. The rates might have been more than 
double the out-of-pocket cost. But today the maximization of the 
contribution is necessarily found at a very much smaller margin because 
of extreme short haul competition. On the long hauls the rate may still 
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cling to the old margin over out-of-pocket. All this is simply the old 
theory of maximizing the net which even the peanut vendor does when 
he starts selling two bags for fifteen, and finds he takes home more money 
at the end of the day. You say: ‘‘ Here we are with the rates of 1915 or 
1910. Now, the drive-away, truck-away begin to take the traffic from 
him, not in the long hauls, but on the short hauls so he begins to cut. 
Why does he cut? Because he is losing traffic. You keep cutting as long 
as it will continue to increase your net. Pretty soon the going may get 
rough, as it did with the automobile rates. Rates just plunged right down 
to practically out-of-pocket cost. The value of the service factor is still 
there but when you appraise it you find that, well, you might say, ‘‘It 
ain’t got no value’’—the demand is not sufficient to permit rates to rise 
up to or above out-of-pocket costs. In actual practice he successively 
drops the rate to a point closer and closer to out-of-pocket costs. If he 
goes down, we’ll say, to $1.00 above out-of-pocket, and he gets one car a 
year, theoretically he is $1.00 better off than to handle no traffic at all. 

You say, ‘‘ What has become of the value of the service angle there?’’ 
The value of the service factor is still present—still all-important. Its 
appraisal was what led him to find the margin above out-of-pocket costs 
at which he would be best off profitwise, competitive conditions being 
what they were. It is still the heart of his rate making. 

Mr. Keas: It depends, doesn’t it, to what extent he is taking traffic 
away from this long haul, shifting it to the short haul on which he is 
making no money ? 

Dr. Epwarps: Well, he, himself, is not taking traffic away from the 
long haul. 

Mr. Keas: Well, he will on many commodities. 

Dr. Epwarps: Well, that may be true. What I was thinking was he 
would consider all that. I mean, a traffic man would appraise all the 
angles and he’s trying to maximize his total contribution for all his 
hauls, long and short, but the damage is already done on the short hauls, 
you see, by his competition. He isn’t now the one who is taking the 
traffic away from his long haul. It’s all these assembly plants, plus 
the short haul truckers. 

Mr. Keas: Of course, it depends to a great extent, on the volume of 
= of those types of traffic that the competitive agencies are taking, 

ut— 

Dr. Epwarps: That is right, but he’s everlastingly seeking a level of 
rates to maximize at. Now the time may come when he hasn’t got enough 
reserve non-competitive traffic, when the competition is severe on every- 
thing. Historically, when the rails had a monopoly they had no great 
trouble getting a six per cent return just like the natural gas pipe lines do 
today. The Federal Power Commission can pinpoint the return to a 
tenth of a per cent and give it to them because the demand is there, but 
When other competition comes along and shoves rates on everything 
down, why, then there’s no place he may turn. He gets what he can 
and ends up with a three per cent return instead of a six per cent return. 
__ Mr. Keas: And if the effect of his reducing these short haul rates 
is to limit the long haul business to twenty-five or fifty per cent of what 
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it was before, his reductions may result in less actual net return than 
before— 

Dr. Epwarps: That might be true if the traffic, both short haul and 
long haul, would otherwise move freely at first-class, say. 

Mr. ScHWIETERT: Gentlemen, our time is getting very short. We 
have about three minutes left. Is there another question ? 

Mr. BLANCHARD: How do you determine either the out-of-pocket cost 
or the total cost of a specialized movement such as the North Western 
Railway has on iron ore where they have a very tremendous volume of 
traffic over perhaps four or five per cent of the total mileage of their 
system ? 

Dr. Epwarps: The more specialized it is the easier it becomes. 

Mr. BLANCHARD: What factor do you use? 

Dr. Epwarps: In that specific case I probably wouldn’t go about it 
the normal way except for costs jointly incurred on the whole system 
such as the President’s salary. As to those costs that can be localized— 
I’d move in there and take the whole doggone expense for the ore opera- 
tion, and if there were some small mixture of other traffic, five per cent 
or less, I’d deduct that on some apportionment basis. It’s like the study 
of the Great Lakes transportation of new automobiles in the case | 
referred to where we had one vessel that handled every kind of freight; 
well, that made a problem. We had other vessels that handled practically 
nothing but new automobiles. We took the whole cost of the vessel opera- 
tion and divided it by the total loadings of new automobiles, and it was 
very simple. 

Mr. ScHWIETERT: I am sorry, gentlemen, that our time has expired, 
it’s just beginning to get really interesting; we are beginning to learn 
something now. 

I want to thank you for your patience and for your interest, and, 
again, thank the members of the panel. 

PRESIDENT Rice: I want to express a word of appreciation and awe 
because I have been duly impressed with the great learning of the gentle- 
men who have spoken. 





ANALYSIS OF FREIGHT CAR REQUIREMENTS 
THROUGH JUNE 30, 1952 * 


Summary and Conclusions 


The existence of a freight car shortage is well established. 

Last month, reported shortages were approaching 40,000 daily, one 
of the highest peaks in railroad history. : 

Vigorous action by this organization, by the railroads, and by ship- 
pers have been effective in reducing that shortage to the neighborhood 
of 30,000 per day. Some further minor progress can be anticipated, 
but particularly in view of growing defense requirements it is now clear 
that the shortage cannot be relieved without the addition of a substan- 
tial number of new freight cars. We can neither defend ourselves ade- 
quately nor carry the war to foreign agressors unless the railroads—the 


* Issued by Defense Transport Administration, October 11, 1950. 
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backbone of military transportation—can be equipped to carry a sub- 
stantially heavier load than they are failing to absorb right now. 





From an exhaustive analysis of freight car requirements during the 


next two years, the following key facts present themselves: 


Prospective Traffic Burden 


Our established objective is the conservative one of being prepared 


to carry 753 billion ton-miles of railroad freight during 1952. 


This is based on the National Security Resources Board’s current 
estimate that railroad ton-miles during that year will be 15% above 
the peak postwar year, which was 1947 with 655 billion ton-miles. 


It should be recognized that this will not permit an equivalent in- 
crease of 15% in carloadings or in the tonnage of freight carried. 
Much of the ton-mile increase, instead, will be absorbed in the longer 
average haul which occurs under wartime conditions. 


The average haul per ton of freight increased from a pre-World War 
II level of approximately 370 miles to a wartime peak of 494.3 in 
1944. By 1947, the base year for NSRB’s estimate, it had receded 
to 425.8. The estimated average haul for 1950, largely because of 
the Korean situation, has increased to 440.0. 


If we are to be prepared to fight a two-front war by 1952, we must 
anticipate an average haul in the neighborhood of 500 miles in that 
year. At the ton mile level assumed above, this would permit ac- 
eeptance of only 1,506,000,000 tons of freight—only 1% more than 
in 1944, and 2% less than in 1947. 


If, instead of war, we have sustained mobilization into 1952, it is 
estimated that the average haul will not increase beyond 465 miles 
per ton. This would permit acceptance of 1,619,000,000 tons—5.3% 
more than in 1947. 

Certainly in view of accomplished and proposed expansion in basic 
industries such as steel, our planning cannot assume less than the 
modest tonnage increases indicated above, and a strong possibility 
that NSRB estimates may be revised upward as the situation de- 
velops must be kept in mind. 


Serviceable Cars Required 


A minimum of 1,956,000 serviceable cars must be ‘‘on line’’ during 


1952 to accommodate the indicated volume of traffic. 


Again, this is highly conservative. It assumes that the railroads 
can set new efficiency records in the use of cars—averaging 385,000 
ton miles annually per serviceable car, as compared with 362,488 in 
1947 and the wartime peak of 382,693 in 1944. It is doubtful that 
the 385,000 ‘‘performance’’ figure can actually be attained unless 
war places the entire economy on a 6-to-7 day operating week. 
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Serviceable Class | Cars Required 


Of the 1,956,000 serviceable cars on line, it is assumed that only 
89% or 1,741,000, will come from the freight fleets of the Class I rail- 
roads, the remaining 11% coming from the private car lines operating 
tank and refrigerator car fleets. 


This assumes a repetition of our World War II experience. The 
more normal, peacetime ratio is 92% Class I cars, the World War II 
increase in mileage of privately-owned cars resulting from intensive 
tank ear traffic in gasoline and other petroleum products. 


Required Class | Ownership 


It is assumed, again optimistically, that the required 1,741,000 
serviceable Class I cars can come from a Class I ownership of only 
1,795,000 cars—in other words, that the ratio of bad-order cars awaiting 
repairs can be held to 3%. This can be accomplished only with ade- 
quate M. R. O. materials and manpower. 


The A. A. R. has established 5% as a reasonable objective, and al- 
ready has succeeded in reducing the 8.0 per cent level of last Febru- 
ary to 6.3% on September 1. With adequate materials and men, 
however, the 3% level can eventually be reached, at least tempo- 
rarily, during any war crisis, as it was during two years—1943 and 
1944—of World War II. However, it cannot be sustained indefi- 
nitely at such a level. 


New Cars Required for Class | Fleet 


As of September 1, 1950, the Class I freight fleet stood at 1,719,427 
cars, necessitating a net increase of 75,600 cars by June 30, 1952 * to 
attain the goal of 1,795,000. In addition, a total of approximately 
120,000 over-age cars must be replaced during that 22 months period, 
resulting in total new car requirements of 195,600 for Class I railroads 
alone. 


(The above retirement figure is at an annual rate of 65,000 cars. 
This is highly conservative, since there were at the first of this year 
617,000 cars in the Class I fleet which were more than 25 years old— 
all of them being even ‘‘older than their age’’ because of intensive 
usage during World War II). 


Of the 195,600 new Class I cars needed by June 30, 1952, more than 
94,000 were on order as of October 1. (An additional 12,000 on 
order for non-Class I owners brings the total backlog of orders to 
more than 107,000). Assurance has been given that the Class I 
railroads will order the remainder just as promptly as is necessary 
to keep the backlog of orders at a satisfactory level. Indeed, mem- 





* The assumption is made throughout that an average of 1,795,000 for the full 
year can be attained if the 1,795,000 level is reached by June 30, 1952. 
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ber roads of the Association of American Railroads—looking ahead 
still an additional year to June 30, 1953—are pledged to install 
323,412 new cars, enough to replace all retirements and to increase 
the size of the Class I fleet to 1,850,000 cars. 


Total New Cars Required 


The 195,600 new cars required by June 30, 1952 for the Class I fleet 
must be supplemented by 31,800 new cars for private car lines and 
other non-Class I owners. Total new car requirements, therefore, are 
established as 227,400 by June 30, 1952. 


Such non-Class I cars play an essential role in rail transport, and 
eannot be slighted without placing a compensating burden on the 
Class I ears. The above estimate simply maintains the non-Class I 
ownership at the traditional 14% of the total. More than 12,000 
non-Class I cars are already on order. 


Required Monthly Building Schedule e 


Assuming an even rate of output during the full 22-month period, 
10,335 cars monthly must be produced. In view of the lag in getting 
started, however, provision should be made for producing at above the 
established 10,000 level in those months when additional materials can 
be made available. 
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LIST OF CITATIONS COVERING IMPORTANT COAL CASES DECIDED BY THE 
INTERSTATE COMMERCE COMMISSION, INCLUDING THOSE TAKEN TO Courts 


By F. F. Estes, Traffic Manager, National Coal Association 


The following list of citations cover important Coal Cases decided by the 
Interstate Commerce Commission : 
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Docket No. 15841 


146 1. C. C. 479 
156 1. C. C. 447 
178 1. C. C. 39 
211 1.C. C. 53 


Docket No. 18183 
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161 1. C. C. 371 
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Bituminous Coal 


Docket No. 20262 
163 I. C. C. 285 
196 1. C. C. 291 
Docket No. 20329 
173 1. C. C. 773 
179 1. C. C. 117 
Docket No. 23024 
196 I. C. C. 203 
201 I. C. C. 445 
Docket No. 23653 
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Docket No. 1180 


152 1.C. C 61 
183 1. C. C. 705 


Docket No. 24320 


196 1. CC. 15 
4 1. C. C. 207 


The following are Commission Coal cases which have been in the 
courts. These are on bituminous and anthracite coal, and are not 
included in the lists above. 


41.C. C. 535 
177 


51.6 G 466 


77) 
2 
a. 

w 

wn 

© 


ANNO 
BE 


wn 
w © 
w 


BANMMAN ZNNN ;| 
ANANN 


Ce 
a 

wn 

ad -o-«~ 

oot 


Anthracite Coal 
Docket No. 13588 Docket No. 24957 


80 1. C. C. 383 196 1. C. C. 659 
8 1c C13 
B16 C13 200 1. CE 221 
Bechet Ne. 15006 4 Mat He. 25204 
101 1. C. C. 363 ST eS =f 
104 1. CC. 341 -C.C. 501 
1041.C4C. 514 Ex Parte No. 115 
122 1. CG 527 208 I. C. C. 4 (82) 
132 1... 419 215 1. C. G. 439(465) 
140 1. CG 3 223 1. C. C. 657(681) 
SSS me Ex Parte No. 123 
cc 178 1.C.C. 539588) 
35 1. CC. 220 179 1.C.C. a 
BIEER Bice 
167 I. C. C. 193 104, 139)" 


ee. oe. 
197 I. € < a 209 1.C.C. 4 256 I. C. C. 401 
; he oe 219 I. C. C. 585 263 I. C. C. 639 
185 1.C C.2ll 19 F. Supp. 700 67 F. Supp. 230 
7 F. Supp. 33 231.CC10l 261.CC 179 
ee, HEEEE LEE 

LL cc a . . , 4 
03 1. C. C. 673 99 Fed (2d) 270 331 U.S. 132 
22 F. Supp. 469 197 : C C 245 pe U. &. oa 

.C. C. 200 . : 263 I. C. C. 68 
i‘? © C. 531 8 F. Supp. 970 264 I. C. C. 347 
6 F. Supp. 807 294 U. S. 499 65 F. Supp. 962 
milccnD 201 1. C. C. 165 
MB LCS. 610 ee - = 

’ . Supp. 
Meer ts 
003 IC. C 411 241 1.C.C. 120 
208 1. C. C. 671 256 1. C. C. 429 
225 1. C. C. 635 61 F. Supp. 708 
231 1.C. C. 69 a 
Decision of Supreme 
Wee Court June 18, 1945 
202 U.S. 498 Commission’s order 
293 U. S. 528 sustained, no cita- 
iii tion. 

et Se & Ee 253 1. C. C. 779 
208 I. c C. 451 259 I. C. C. 259 
34 F. Supp. 640 © F. Supp. 580 
200 I. C. C. 720 
10 F. Supp. 436 








1. C. C. PRACTITIONERS’ JOURNAL 





SUPERVISION OF BUREAU OF INFORMAL CASES 
TRANSFERRED TO CHAIRMAN JOHNSON 


On October 10th, Secretary W. P. Bartel of the I. C. C. announced 
that administrative supervision of the Commission’s Bureau of Informal 
Cases had been transferred from Commissioner Knudson to Chairman 
J. Monroe Johnson. 





BOOKS FOR SALE 


I. C. C. Reports, Vol. 12 through Vol. 182 (161 Volumes—few Valuation 
and Finance missing). 

First 50 Annual Reports of I. C. C. 

Consolidated Digest of Decisions—Lust, 6 Volumes. 

Interstate Commerce Acts Annotated—Complete 14 Volumes. 


Will sell separately, or special price for lot. If interested write 
Traffic, 216 Union Trust Building, Petersburg, Virginia. 





JOHN B. KEELER APPOINTED VICE-PRESIDENT OF KOPPERS COMPANY 


On November Ist the Koppers Company of Pittsburgh, Pennsy]l- 
vania, announced the appointment of John B. Keeler as Vice-President 
of the company. 

Mr. Keeler has served for many years as Manager of the Traffic and 
Transportation Department of the Koppers Company. 





AMERICAN BAR ASSOCIATION TO PRESS FOR PASSAGE OF 
ADMINISTRATIVE PRACTITIONERS BILL 


According to a report made by John D. Randall of Iowa, Chairman 
of the Committee on Unauthorized Practice of the Law, American Bar 
Association : 


‘‘The committee was disappointed . . . that the Administrative 
Practitioners Bill (HR 8201) had not been called up on the floor 
of the House of Representatives. The Committee feels that that Bill 
is even more important now that we are going into a period of emer- 
gency conditions, he said, and that they (the A. B. A.) intended to 
increase their efforts to secure passage of the bill.’’ (Page 970, 
A. B. A. Journal, November, 1950.) 
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LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, JR. 
Chairman, Memorials Committee 


Julius Henry Cohen, Attorney-at-Law, 20 Pine Street, New York 
City. (10-4-50) 
Ernest Louis German, 1048 East Main Street, Louisville, Kentucky. 
5-15-50) 
0. V. King, T. M., Spur Distributing Company, Inc., Nashville, 
| Tennessee. (9-22-50) 
ion William C. Leggate, Sherwin Williams Company, 101 Prospect 
Avenue, Cleveland, Ohio. (10-29-50) 
Herbert 8. Miller, Attorney-at-Law, 304 First National Bank Build- 
ing, Middletown, Ohio. (8-11-50) 
Isaac A. Pennypacker, Attorney-at-Law, 2225-42 Land Title Build- 
ite ing, Philadelphia, Pennsylvania. (7-27-50) 
Charles W. Strickland, G. T. M., Cone Mills Corporation, Greens- 
boro, N. C. 
John C. Walker, American Book Company, 300 Pike Street, Cincin- 
nati, Ohio. 


Selden F. Waldo, Attorney-at-Law, Gainesville, Florida. (11-9-50) 














Rail Transportation 
By A. Rea Wiis, Editor 





FINANCE MATTERS 
Florida East Coast Reorganization 


Oral argument in F. D. 13170—Florida East Coast Railroad Reor. 
ganization, heretofore scheduled for November 16, has been canceled 
and the date for the oral argument fixed as December 14, 1950. 





Rutland R. R. Reorganization 


The I. C. C. has given final approval to the reorganization of the 
Rutland Railroad Company. The order, made public on October 19, 
authorizes the transfer of the bankrupt company to its successor, which 
bears the same name, and the issuance of 49,818 shares of preferred 
stock and 60,112 shares of common stock. 





Railway Express Agency Contract 


In F. D. 7316—In the Matter of Express Contract, 1929, the pro- 
ceeding has been assigned for further hearing on January 8, 1951, at 
the offices of the I. C. C., before Examiner Howard Hosmer. The United 
States of America has been permitted to intervene as a party to this 
proceeding. 





FORMAL MATTERS 
Automobiles for Export — Rates 


In Docket No. 30255—Aerovias Sud Americana, Inc. Et Al. v. At- 
lantic Coast Line Railroad Company Et Al., Examiner S. R. Diamondson 
has recommended that the I. C. C. find unjust and unreasonable domestic 
rates applicable on shipments of automobiles, in carloads, from Toledo, 
Ohio to Tampa, Florida, for export by air to Havana, Cuba. He recom- 
mends the prescription of a reasonable basis of rates and the award of 
reparation. 

The Examiner also recommends that the Commission find to be not 
just and reasonable a proposal of the Florida East Coast Railway Com- 
pany to restrict rules governing the application of export and import 
class and commodity rates between the ports of Fort Pierce, Port Ever- 
glades, Port of Palm Beach or Miami, Florida, and Benson Junction, 
Jacksonville, Palatka or South Jacksonville, Florida, to apply only via 
direct or trans-shipping ocean vessel on export traffic or by direct ocean 
vessels on import traffic. 
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Eastern Roads Ask Freight Rate Increase 


The petition of the eastern railroads for a four per cent increase 
in freight rates, with an exception as to the rates on anthracite and 
bituminous coal, was filed with the Commission on December Ist. 

179 railroads signed the petition. They estimated that the proposal 
would increase revenue by $141,000,000 in 1951. 





Electric Railway Mail Pay Case 


In Docket 29943—Electric Railway Mail Pay, 1948, the Postmaster 
General has filed with the I. C. C. a petition for reargument and recon- 
sideration of the report and order of Division 3 dated September 6, 1950. 
The Postmaster General alleges that Division 3: 

(a) Misinterpreted the powers of the Commission under the Electric 
Railway Mail Pay Act of July 2, 1918, and has failed to apply the proper 
standards in reaching its conclusions. 

(b) Made findings and conclusions as hereinafter set forth that are 
not supported by law and the evidence; and 

(ec) Made other findings and conclusions as hereinafter set forth 
that are contrary to law and the evidence. 

The Postmaster General says, ‘‘This proceeding assumes importance 
because Division 3 has rendered a decision on questions of law and fact 
of far-reaching importance to the Government in mail pay cases . 
For these reasons the Postmaster General is impelled to seek reargument 
and reconsideration by the Commission of the Division’s decision to the 
end that in the interest of the postal service these errors may be cor- 
rected.’ 

The Commission has entered an order, dated October 23, 1950, post- 
poning the order of Division 3 of September 6, 1950, until disposition 
by the Commission of petition by the Postmaster General for reargument 
and reconsideration. A reply to that petition was filed on October 27. 





Live Stock Rates 


The I. C. C. has denied the petition of the American National Live- 
stock Association, et al, for an order directing the railroads to show 
cause why they should not reduce their rates on livestock. The Com- 
mission said, however, that the petition was denied without prejudice to 
the right of any persons to file complaints against such rates. 





Ogden Gateway Case 


In Docket No. 30297—The Denver and Rio Grande Western R. R. 
Co. v. Union Pacific R. R. Co., et al., the I. C. C. has entered an order, 
dated October 2, 1950, declining to review its order of June 5, 1950, 
which denied the petition of the defendants seeking to review and re- 
oe an examiner’s ruling rejecting certain evidence offered at the 
earing. 
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Parcel Post Rates Increase 


The Postmaster General has asked the I. C. C. to approve a 
$105,000,000 annual increase in parcel post rates. The Postmaster Gen. 
eral is proposing increases in zone rates for parcel post ranging from 
4c to 9c on the first pound and from a fraction of le to almost 3¢ on 
additional poundage. Rates for catalogues and similar printed adver. 
tising matter would be increased by 214e for the first pound in local 
areas and 3c in zones. Rates for additional poundage would be increased 
by amounts ranging from 4c to 5e. 

The Postmaster General also requested permission to make an extra 
charge on parcel post packages of large size and weight which cannot 
be handled in mail bags. He asked for an extra charge not exceeding 50¢c 
for parcels weighing over 50 pounds and a maximum surcharge of 25¢ 
for parcels weighing up to 50 pounds. 

The Postmaster General’s request is based upon a 1925 Act author- 
izing him to raise parcel post rates with the consent of the I. C. C. 

The I. C. C. has ordered hearings on the proposal starting on De- 
cember 5th. 





Railway Mail Pay Case 


In I. C. C. Docket 9200—Railway Mail Pay, the Committee on 
Railway Mail Transportation and the Postmaster General have nego- 
tiated a compromise settlement with respect to the additional compen- 
sation to be paid the railroads for transportation of United States mail 
and the services connected therewith during the period February 19, 
1947, when the first petition for an increase was filed, to and including 
December 31, 1950. The compromise settlement provides that the rail- 
roads will receive a further increase which will amount to approximately 
49% over the rates in effect prior to the filing of the petition on Febru- 
ary 19, 1947, which is about 19% over the rates being currently paid 
because of the 25% interim increase. The settlement agreed to is ap- 
proximately 70% of the increases requested by the carriers in their 
various petitions filed with the Commission. 

Agreement was also reached with respect to a new type of rate 
structure for the future. Compensation for transporting the mails after 
January 1, 1951 will be fixed by the Interstate Commerce Commission. 

On October 18 the Postmaster General filed with the I. C. C. in 
Docket 9200—Railway Mail Pay, a revised ‘‘Comprehensive Plan for the 
Transportation of United States Mail by Railroad,’’ superseding the 
Plan filed with the Commission on July 2, 1948. 





Reed-Bulwinkle Act Agreement — Interterritorial 


Section 5a Application No. 26—Railroad Interterritorial Agreement 
has been filed with the I. C. C. The agreement is between railroads 
which are members of the various territorial rate associations and pro- 
vides procedures for the joint initiation, consideration and establish- 
ment of interterritorial rates. 
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Texas Intrastate Rates 


In Docket 30024—Tezxas Intrastate Rates, the I. C. C. has entered 
an order, dated October 2, accepting for filing a petition for reopening, 
reconsideration and further hearing, and then denying the petition. 





MISCELLANEOUS 
Lincoln Anti-Trust Case 


Judge Delehant of the U. 8S. District Court for the District of Ne- 
braska, at Lincoln, Nebraska, has entered an order providing that no 
further proceedings will be taken in the Lincoln Antitrust case until 
45 days after final disposition of court proceedings in respect to Section 
5a Applications Nos. 2 (Western Carriers) and 7 (Per Diem, Demur- 
rage, etc.). The Department of Justice has announced its intention to 
attack in the courts the orders of the I. C. C. approving these agreements. 





Steel for New Freight Cars 


NPA Administrator Wm. H. Harrison announced on October 26 
that the steel priorities system has been amended so as to provide suffi- 
cient steel for the construction of at least 10,000 new freight cars a 
month during the first three months of 1951. He said NPA will direct 
steel producers to accept certified orders for production and delivery of 
steel for construction and repair of freight cars at the rate of approxi- 
mately 310,000 tons a month for the first three months of next year. 





More Effective Use of Freight Cars Necessary 


The DTA, in a statement issued on October 27, praised the prompt 
action of the NPA Administrator in providing steel for the building and 
maintenance of freight cars. At the same time, it was pointed out that 
for some time to come the rail transportation situation will remain acute. 
Railroads and shippers were urged to make every effort to use freight 
cars as efficiently as possible. It was said, ‘‘Cars should be loaded and 
unloaded as promptly as possible. Regulations intended to insure the 
most effective use of freight cars should be scrupulously observed and 
the DTA asks the full cooperation of the railroads, shippers and others 
concerned, so that our freight car fleet can make its maximum contribu- 
tion to the defense program and to the maintenance of the civilian 
economy.’ 





PERSONALS 
ATA President 


Leland James, President of Consolidated Freightways, Portland, 
Oregon, has been elected President of the American Trucking Associa- 
tons, Ine., to sueceed Henry E. English, President of Red Ball Motor 
Freight, Ine., Dallas, Texas. 
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DMT Service Appointment 


E. Grover Plowman, Director of the Department of Defense Military 
Traffic Service, has announced the appointment of Kenneth L. Vore, 
of Los Angeles, as a consultant to the Director to assist the newly estab. 
lished unified traffic service within the Department of Defense. Mr, 
Vore is Director of Transportation for the Los Angeles Chamber of 
Commerce. 





Labor Dept. Defense Manpower Appointment 


The Secretary of Labor has announced the appointment of Robert 
C. Goodwin as special assistant to the Secretary and as Executive Di- 
rector of the Office of Defense Manpower. Mr. Goodwin has been Di- 
rector of the Bureau of Employment Security of the Department of 
Labor. 





RFC Vice-Chairman 


C. Edward Rowe has been elected Vice-Chairman of the R. F.C. He 
is a Boston lawyer and was formerly a director of the Smaller War 
Plants Corporation. 





RFC Directors 


W. Elmer Harber, a banker of Seminole, Oklahoma, has been elected 
Chairman of the new Board of Directors of the RFC, pending designa- 
tion of a chairman by President Truman. 

Mr. Harber, Walter E. Cosgriff, of Salt Lake City, and C. Edward 
Rowe, of Boston, were appointed to the Board of the RFC last August. 
When Congress adjourned without confirming their nominations, they 
were given recess appointments by President Truman. They replaced 
RFC Board members Harley Hise, Harvey Gunderson and Henry Milli- 
gan. Other members of the Board are Walter E. Dunham and William 
E. Willett, who were renominated by President Truman. 





Wage Stabilization Board 


President Truman has appointed Cyrus S. Ching as Chairman of 
the Wage Stabilization Board, recently created as a part of the new 
Economie Stabilization Agency. Mr. Ching has been Director of the 
Federal Mediation and Conciliation Service. 





Pan-American Railway Congress 


William T. Faricy, Chairman of the United States National Com- 
mission of the Pan-American Railway Congress Association, announced 
on October 25, that the Association will hold its Eighth Congress in 
Washington, D. C., in 1953. 
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STATISTICS 
Revenue Freight Loadings 
4 Loading of revenue freight for the week ended November 4, 1950, 
ab. totaled 862,184 cars. This was an increase of 283,203 cars, or 48.9 per 
Mr cent above the corresponding week in 1949, and an increase of 18,598 
of ears, or 2.2 per cent above the corresponding week in 1948. 
Loading of revenue freight for the week of November 4, decreased 
25,423 cars or 2.9 per cent below the preceding week. 
Coal loading amounted to 153,805 cars, an increase of 100,394 cars 
above the corresponding week a year ago, but a decrease of 9,415 cars 
vert below the preceding week this year. 
Di- 
, Estimated Freight Car Loadings 
Freight carloadings in the fourth quarter of 1950 are expected to 
be 26 per cent above those in the same period in 1949, according to esti- 
mates just compiled by the 13 regional Shippers Advisory Boards. 
About three-fourths of this increase is represented by anticipated 
He loadings of coal, coke, ore, and iron and steel which were depressed in 
Var the fourth quarter of 1949 by strikes in the coal and steel industries. 


The estimated increase for commodities other than coal, coke, ore, iron 
and steel is 8.3 per cent. 
On the basis of these estimates, freight carloadings of the 32 prin- 
ted cipal commodity groups will be 7,711,309 cars in the fourth quarter of 
1950, compared with 6,120,492 actual carloadings for the same commodi- 





ties in the corresponding period in the preceding year. All the Shippers 
_ Advisory Boards estimate an increase in carloadings for the fourth 
“~ quarter of 1950 compared with the same period in 1949. 
hey 
_ Railway Equipment 
‘Nie 
we Class I railroads had 106,611 new freight cars and 1,439 new loco- 


motives on order on October 1, 1950. 











Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





1. C. C. Differentiates Between Steel Channels and 
Structural Steel 


The Commission recently found that a certificate authorizing the 
transportation of ‘‘structural steel’’ does not include steel channels or 
channel steel when transported for use as frames for trucks; such 
authority does include channel steel when transported for use as struc- 
tural materials in the construction of buildings, bridges and other similar 
structures. 

Carroll Trucking Company petitioned the Commission for a con- 
struction of its certificate when their operation was challenged informally 
by competing carriers. Division 5 gave consideration to Webster’s Dic- 
tionary definition of structural shapes and the Engineering Encyclopedia 
definition of ‘‘channel.’’ Division 5 pointed out that there are different 
rates for different types of steel, and found ‘‘there is no hard and fast 
rule to apply in every case to determine whether steel channels or channel 
steel are embraced in the term ‘structural steel.’ But in the light of the 
above precedent, (Building Express, Inc., Interpretation of Certificate, 
51 M. C. C. 103) and rationally also, authority to transport ‘structural 
steel’ does not include steel channels or channel steel which admittedly 
is to be used in the construction of automobile frames. Automobiles are 
not ‘structures’ as that term is commonly understood.’’ The Division 
ruled that the applicant could transport steel channels or channel steel 
whenever it can be shown that the channels transported are the kind 
intended for use and incorporation as a building material in a structure 
of the type indicated, either building, bridge or a similar project. 





Demurrage Rates Being Studied by Group of Motor Carriers 


A group of Illinois and Iowa truck operators are considering the 
question of demurrage rates similar to those in railroad tariffs to be used 
when the shippers do not promptly release vehicles from terminal points. 
The idea was developed at a meeting in the Davenport Chamber of Com- 
merce which was attended by representatives of motor carriers, shippers 
and shipping associations in that area. 

This is just one of the problems being investigated by the group as 
they are also giving consideration to personnel and equipment shortages, 
and embargoes as contributing causes to terminal congestion, but the 
methods by which truck operators may be able to obtain more cooperation 
on the part of the shippers in the loading and unloading of freight seems 
to be the primary problem for consideration. 
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Examiner's Report Would Increase Minimum Insurance for Motor 
Carrier Preperty Damage 


A recent proposed report by Examiner Thomas F. Kilroy in Ex 
Parte MC-5 (also embracing Ex Parte MC-159) would increase the 
minimum requirements for property damage coverage from $1,000.00 to 
$5,000.00. This same increase would apply to freight forwarders who 
hold out to perform or arrange transfer, collection and delivery services 
in terminal areas. The Examiner’s Report would leave the presently 
prescribed minimum insurance coverage for bodily injuries and death by 
motor carriers of property at $5,000.00 for single, and $10,000.00 for 
multiple injuries or death. 

The Examiner pointed out that ‘‘ very few motor carriers and freight 
forwarders now carry less than $5,000.00 property damage insurance, 
presumably because the premium rate for that amount of insurance is 
the same as for $1,000.00.’ It was the Examiner’s opinion that the 
Commission should conelude that the present requirement of $1,000.00 
property damage insurance should be increased to $5,000.00. The evi- 
dence disclosed that 94.55% of the 1948 property damage claims were 
for $1,000.00 or less, and 99.35% were for $5,000.00 or less. 

On the matter of bodily injury insurance, the Examiner states, 
“The claim settlement record with respect to bodily injuries of several 
insurance organizations and of various motor carriers and freight for- 
warders clearly seems to negative any necessity for prescribing increased 
amounts of bodily injury insurance.’’ It was shown at the hearings that 
the average claims for bodily injury or death per person during the past 
few years range from $378.00 to $4,000.00, while the average claim for 
two or more persons range from $538.00 to $12,000.00. 





U. S. Supreme Court to Review Spector Case 


The United States Supreme Court has agreed to review a Lower 
Court decision in which Spector Motor Service, a Missouri Corporation 
with main office in Chicago, was held liable for taxes on net income 
derived within the State of Connecticut. The validity of the Connecticut 
tax on an interstate truck operator for net income derived within the 
State was upheld by the Federal Court of Appeals in New York. The 
Spector Company had brought suit against Connecticut State Tax Com- 
missioners. 

This case has been pending in the various Courts for the past eight 
years, and the Supreme Court decision is expected to set the pattern 
affecting all truck lines doing interstate business in approximately 
thirty States with tax provisions similar to those in Connecticut. The 
amount of money in this case is not large, being only $6,122.00, and it 
involves Connecticut tax assessments for the years from 1936 through 
1940 plus 25% penalty and interest. The principle in this case is more 
important than the amount of revenue immediately forthcoming. The 
Lower Courts have ruled that where an allocation formula is used which 
makes the amount of tax commensurate with receipts, income or property 
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of the taxpayer within the taxing State, the tax is valid. The Courts have 
found that the Connecticut tax here involved does not discriminate 
against interstate commerce; the tax is not a burden on interstate com. 
merce, nor, does it attempt to reach activities beyond the borders of the 
State; the tax is not susceptible of being repeated by any other State and 
is not a levy upon the privilege of engaging in interstate commerce; and 
it is a proper and reasonable exercise upon the privileges which Connecti- 
eut freely grants to all alike. 





“Duties Performed’”’ and Not ‘‘Position,’”’ Control in F. L. S. A. Suit 


As in many previous eases, the U. S. District Court of Western 
Oklahoma affirmed the position that a mechanic for an interstate motor 
freight carrier who spends most of his time seeing to it that his em- 
ployer’s vehicles are safe, is subject to regulations of the Interstate 
Commerce Commission, and thus falls within a Fair Labor Standards 
Act exemption from overtime benefits. The claimants in this case were 
employed as body men and painters by the truck line, but the evidence 
disclosed that the claimants looked after the ‘‘hooking-up job’’ of the 
vehicles that left the plant and further, 50% to 75% of the time of 
claimants was expended looking after duties directly connected with 
the safety of operation. This evidence came from fellow employees and 
fellow mechanics as well as the motor carrier employer. 

It was pointed out that under Federal regulation ‘‘a mechanic as 
defined by the I. C. C. is an employee who is employed by a carrier sub- 
ject to the Commission’s jurisdiction * * * and whose duty is to keep 
motor vehicles operating in interstate or foreign commerce by his em- 
ployer in a good and safe working condition.’’ The court stated: ‘‘The 
authorities hold that it is not what the position is designated but the duties 
that are performed that determine whether the exemption applies, and 
that if a substantial part of the duties performed comes within the safety 
of operation, the mechanic is exempt. The Court is of the opinion that 
under this evidence the plaintiffs are not entitled to recover.’’ 





Benjamin R. Miller to Assist the Defense Transportation 
Administration 


Benjamin R. Miller, Director of Industrial Relations of the American 
Trucking Associations has been selected by Commissioner James K. 
Knudson, Administrator of the Defense Transportation Administration, 
to assist in developing a man-power division and to act for the Adminis- 
trator during the interim period with respect to current transportation 
and man-power problems arising out of national defense activities. Mr. 
Miller has been in the transportation field for 25 years and was Director 
of mass transportation for the New York State War Council and Regional 
Representative in the Division of Transport Personnel, O. D. T. during 
World War II. Mr. Miller has been with the American Trucking As- 
sociations since 1945. 
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Regulations Released for Accelerated Amortization of 
Emergency Facilities 





m 
the The National Security Resources Board has released its regulations 
and and application form for accelerated amortization of emergency facilities 
ind under the Internal Revenue Code. In order to take advantage of this 
et. amortization the construction, reconstruction, erection, installation or 
acquisition of the facility in whole or in part must be necessary and in the 
interest of national defense during the emergency period. 
uit Formal applications for a ‘‘necessity certificate’’ must be filed with 
the National Security Resources Board in Washington, D. C. Applica- 
ern tions must be filed within six months after the beginning of the con- 
tor struction, reconstruction, erection or installation or the date of acquisi- 
2m- tion of such facilities. The National Security Research Board will refer 
ate the application to that agency or officer of the Government according to 
rds its respective assigned responsibilities pursuant to the National Produc- 
ere tio Act of 1950; all motor carrier applications will be referred to the 
nee Defense Transportation Administrator. The responsible agency will 
the then make a report or recommendation based on a thorough examination 
of and investigation and return the matter to the National Security Re- 
vith sourees Board. The Board will then issue the necessity certificate and 
and forward it to the Commissioner of Internal Revenue, which will consti- 
tute conclusive evidence of certification by the certifying authority that 
as the facilities described are necessary and in the interest of national 
ub- defense to the extent certified. Upon receipt of such necessity certificates 
eep the Bureau of Internal Revenue will permit the taxpayer to amortise such 
em- facilities in accordance with Section 124.(a) of the Internal Revenue 
The Code. This section permits the amortization of such emergency facilities 
ties over a period of sixty months. Applications can be secured at the 
and Commerce Department field offices in principal cities. 
ety 
hat 
Oral Argument on Leasing Case Concluded 
The investigation into the lease and interchange of vehicles by motor 
carriers known as Ex Parte No. MC-43 came to a conclusion by argument 
before the Commission. Approximately seven hours were allocated to 
the various Counsel to present their arguments to the Commission either 
can in favor or against the rules and regulations recently promulgated by 
K. Division 5. The argument was opened by former Senator Burton K. 
ion, Wheeler representing the Teamsters Union, and was closed by Henry 
nis- Cockrum of the U. S. Department of Agriculture; in all, twenty one 
jon attorneys argued the leasing case. The position of the parties ranged 
Mr. from those who would stop all leasing to those who believe the rules and 


stor regulations issued by Division 5 are too strict. 











Water Transportation 


By RicHarp H. Specker, Editor 
Executive Vice-President, National Water Carriers Association, Inc. 





Dixie Carriers, Inc., Purchase, Etc. 
Towage Rights 


By report and order dated October 24, 1950, in Finance Docket 
No. 17092, the Interstate Commerce Commission has approved and 
authorized the purchase by Dixie Carriers, Inc. of the general towage 
rights of Terrebonne Towing Company, Inc., conditioned upon the can- 
cellation of Terrebonne’s freighting rights. Terrebonne is authorized to 
operate as a common carrier in the transportation of commodities gener- 
ally by non-self-propelled vessels with the use of separate towing ves. 
sels, and by towing vessels in the performance of general towage, between 
points in Louisiana and Texas on the Mississippi River from Baton 
Rouge, La., to its mouth, the Gulf Intracoastal Waterway from New 
Orleans, La., to Freeport, Tex., all inclusive, and connecting streams and 
bayous, including the Plaquemine-Morgan City section of the waterway. 
Dixie Carriers is presently authorized to engage in freighting operations 
within all that territory except a small portion of the Mississippi River 
between New Orleans and its mouth, which constitutes the only broaden- 
ing of the territorial scope of Dixie’s operations. 

As a result of this purchase, Dixie Carriers will be permitted to 
lawfully continue over the principal portion of its route the service it 
has been rendering without the necessary towage authority. It will be 
recalled that, by report and order in Docket No. 30222, Dizie Carriers, 
Inc., Rates and Allowances, decided June 13, 1950, the Commission, by 
Division 2, found to be unlawful the practice of Dixie Carriers, Inc. of 
making allowances to shippers for the use of their own barges, finding 
that under such an arrangement the carrier was engaged in the perforn- 
ance of towage service without towage authority. (See September, 1950 
Practitioners’ Journal). 

In Gulf-Canal Lines, Inc., Purchase, ete., 265 I. C. C. 669, the Com- 
mission found that the proposed purchase by Gulf-Canal Lines of the 
operating rights of Terrebonne would not be consistent with the publie 
interest and denied the application, the conclusion being based princi- 
pally on the finding that the freighting operations which Gulf-Canal 
Lines proposed to conduct under the authority sought would be of 4 
character and scope far beyond any conducted by Terrebonne and in 
effect would create a new carrier in the area, without any public need 
therefor having been shown, to the detriment of existing carriers. The 
Commission finds that the situation presented here is different, inasmuch 
as Terrebonne’s freighting authority, which constituted the real issue 
in the above-cited proceeding, will be extinguished, and only its general 
towage authority will be conveyed to Dixie Carriers, the territorial seope 
of which is almost entirely the same as that in which Dixie has heretofore 
furnished towing service, although, as found by Division 2, without the 
necessary authority. 
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A. F. Coats Lumber Co. 
Permit Issued 


The Commission has issued a permit in Docket No. W-1004, author- 
izing operation by A. F. Coats Lumber Co., of Tillamook, Oreg., as a 
contract carrier by towing vessels in the towage of logs, piling, and poles, 
from points on Tillamook Bay and its tributaries to Tillamook, Oreg. 

Applicant had requested authority to perform general towage be- 
tween points on Tillamook Bay and its tributaries as a contract carrier, 
or, in the alternative, as a common carrier. In its report, the Commis- 
sion states : ‘‘On the facts here, it does not appear that a grant of author- 
ity to applicant to the extent sought is warranted. It is well established 
that as a general rule authority should not be granted to an applicant 
which is engaged in substantial private enterprise with the same liberality 
as that given to others which must obtain their livelihood solely from 
rendering public transportation services.”’ 

The report states that the water-carrier operations of applicant are 
to a great extent private or intrastate in character, authority for which 
is not required, but that interstate shipments are shown to have been 
handled from points on Tillamook Bay and its tributaries to Tillamook, 
where the shipper also obtained use of applicant’s loading facility to ship 
by rail to points beyond. Protestant has no similar loading facility and 
apparently there is little, if any, competition between applicant and 
protestant for traffic from points on the bay to Tillamook where the load- 
ing facility is maintained. The Commission concluded that the public 
interest would best be served by continuance of operation to that point 
by applicant, and that ‘‘there appears no sufiicient reason for refusing 
it the right to perform such service as a contract carrier.’’ 





West Coast Trans-Oceanic Steamship Line 
Common Carrier Application 

The West Coast Trans-Oceanic Steamship Line, of Portland, Oreg., 
has filed an application with the Interstate Commerce Commission, in 
Docket No. W-1019, requesting authority to institute a new operation 
a a common carrier of commodities generally between specified points 
om the Pacific Coast and specified points on the Atlantic Coast, and ad- 
jacent ports as cargo offers. It is contemplated that the General Steam- 
ship Corp. will act as agents of the applicant on the Pacific Coast and 
that Dickmann, Wright & Pugh, Inc. will act as agent on the Atlantic 
Coast. The application states that with the assistance and cooperation 
of these companies as agents, applicant will be in a position to render 
adequate, efficient and economical service in the intercoastal trade. 


T. J. McCarthy, Sr., Et Al 
Investigation of Control — Steel Products Steamship Corporation 
_ The Interstate Commerce Commission has instituted an investiga- 
ton, on its own motion, to determine if T. J. McCarthy, Sr., of Detroit, 
ch., and members of his family, may have acquired control of Steel 
Products Steamship Corporation, in violation of section 5(4) of the 
Interstate Commerce Act. 











Freight Forwarder Regulation 


By Gites Morrow, Editor 
General Counsel, Freight Forwarders Institute 





Forwarder Permit Revocation Proceeding 

An order entered by the I. C. C., Division 4, on October 25, 1950, 
calls upon Mortex Distributors, Inc., a freight forwarder, to either re. 
spond in writing or request oral hearing, within 30 days, on the ques 
tion of why the company should not be ordered to resume the operations 
called for by its permit. If Mortex fails to respond the Commission will 
proceed to determine whether the permit should be revoked. According 
to the order, operations were discontinued about November 15, 1948, 





Application for Forwarder Operating Authority Denied 

Ace Forwarders, Inc., has been denied a permit to operate from 
New York City and vicinity to Pittsburgh, Pa., and adjacent territory 
(Report and order by Division 4 dated September 28, 1950, in Docket 
FF-202, Sub. No. 1). 

Principal grounds for denying operating authority to the applicant 
were that existing forwarder service might be substantially impaired. 
The Division noted that in the so-called Lifschultz Case, 265 I. C. C. 481, 


it was found that if a substantial impairment is threatened or reasonably 
to be anticipated in the event a new service is instituted, that result 


would be contrary to the public interest and the national transportation 


policy. (In the Lifschultz Case the Commission found that no such 
threatened substantial impairment was shown, and the decision was 
affirmed by the Supreme Court. See 17 I. C. C. P. Journal 159). On 


this point the report states: 


‘*For many years applicant’s vice president, who will partici- 
pate actively in the management of the proposed operation, has been 
in almost daily contact with freight forwarders and their patrons 
at Pittsburgh in the performance of local cartage in that area. 
Applicant is, therefore, in a unique position to know Pittsburgh 
shippers utilizing forwarder service and, among other things, the 
class and volume of shipments routed by them in such service. It 
is reasonable to infer that applicant could, if granted the authority 
sought, divert a considerable amount of traffic from existing for- 


warders.”’ 





Penalty Rules Found by Examiner to be Unlawful 


Examiner O. L. Mohundro, in a proposed report in Docket 30301, 
Embassy Distributing Co. v. Western Carloading Co., has recommended 
that the Commission find unlawful a provision in a freight forwarder 
agency tariff, described by the Examiner as a ‘‘fine’’ or penalty pro- 
vision. The questioned item provides that when a shipment is incor- 
rectly described by the shipper, and corrected description is determined 
or received from the shipper, the forwarder will apply 125% of the rate 


or charge applicable to the corrected description. 
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The purpose of the rule was stated to be to protect the forwarder, 
who must observe published rates and minimum weights of the under- 
lying railroads which he uses. The Examiner found, however, that the 
amount of the charge must be susceptible of check against the applicable 
tariffs, and that tariffs must have as their basis some transportation 
service. 





Order in Docket 29493 Postponed — Forwarder — 
Motor Carrier Agreements 


Acting on a request signed by the Chairman and members of the 
Senate Committee on Interstate and Foreign Commerce, the I. C. C. has 
postponed from November 1, 1950 to May 1, 1951, the effective date of 
the order in Docket 29493, Freight Forwarders—Motor Common Car- 
riers, Agreements. 











Recent Court Decisions 
By Warren H. Waener, Editor 





Charges payable by Government. 
Southern Pacific Co. v. United States, 19 LW 2162 


On September 20, 1950, the District Court for the District of Dela. 
ware held that the United States is liable to railroad for freight charges 
on war surplus property which Government shipped on ordinary com- 
mercial bills of lading, even though Government’s sales contract with 
war surplus purchaser, terms of which were not known to railroad, pro- 
vided for transfer of title before shipment and for purchaser’s payment 
of freight charges. 

The text of the decision as reported above reads as follows: 


The Government when it selects the use of such a bill of lading 
stands—at least should stand—in the same position as any other 
shipper. This conclusion is enforced by the circumstance that the 
Government may use, if it so desires, a special type bill of lading 
and, under such circumstances, receive special treatment. * * * 

The consignor is primarily liable for freight charges and all 
other lawful charges except where the bill of lading provides other- 
wise. The reason for this rule is the consignor is the party for whom 
the service is performed. To rebut this inference it must be shown 
by the bill of lading, or otherwise, that ‘‘* * * the shipper was 
not acting in his own behalf, that this fact was known to the carrier, 
that the parties intended, not only that the consignee should assume 
an obligation to pay, but that the shipper should not assume any 
liability whatsoever, or that he should assume only a secondary 
liability.’”’ [N. Y. Central R. Co. v. Buck, 41 P. 2d 547]. * * * 

That the Government or its agency may actually be sued for 
damages in a situation such as this is not explicitly decided by any 
of the cases. It is, however, implicitly decided in Atchison, T. & 
S. F. Ry. Co. v. United States, 256 U. S. 205, because in that case 
the court said that ‘‘By requesting and accepting service without 
some special arrangement for a different rate, the United States 
assented to and became obligated to pay the rate.’’ The opinion 
as I read it of necessity means that if the United States refused 
to pay the regular rate it must respond in damages. 





Allowance to Government at Norfolk denied. 
United States v. Interstate Commerce Commission (Civil 4729-47) 

On September 29, 1950, the District Court for the District of Colum- 
bia (a single-judge decision) dismissed the petition of the United States 


to set aside the order of the Commission which denied reparation to the 
United States because of failure of the railroads to make an allowance 
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for the performance by the United States of certain terminal service at 
the Norfolk piers during World War II. 

Quoting from the decision: 

This is a proceeding in which the petitioner seeks a determination 
that a certain order of the Interstate Commerce Commission, dated 
July 25, 1947, is unlawful, arbitrary, capricious, and without support 
in and contrary to the law and evidence. The petition further asks 
that a perpetual injunction setting aside and annuling said order be 
granted, and that the cause be remanded to the Interstate Commerce 
Commission for further action. Subsequent to the filing of these pro- 
ceedings in this Court, a three-judge court was convened, which, upon 
motion of the defendants, dismissed the petition upon the ground that 
the United States of America could not maintain the proceedings as 
petitioner, as it was required by law to be a defendant in such proceed- 
ings, and to defend the action of the Interstate Commerce Commission. 
Upon appeal, the order of such three-judge court was reversed by the 
Supreme Court, which held that the United States could maintain a 
proceeding in a District Court, to be heard in due course, not by a three- 
judge court. Upon remand, the cause came on for hearing upon the 
record of the proceedings in the Interstate Commerce Commission, oral 
arguments of counsel for all parties, and upon briefs submitted. 

The controversy before the Interstate Commerce Commission and 
in this Court resulted from the failure of the defendant railroads serv- 
ing the Port of Norfolk, Virginia, to make an allowance for wharfage 
and handling charges on freight shipped by the Government to Army 
Base Piers 1 and 2, Norfolk, Virginia, for export, subsequent to June 
15, 1942, when the United States Army took over the operation of such 
piers, and during the period said piers were being operated by the Army. 


The defendant railroads insist that, in the situation existing, 
with traffic, due to war conditions, ten times greater than normal being 
handled in unusual manner to meet such conditions, and the piers being 
operated under the exclusive direction of the Army, and not by their 
agent, such services could not be performed. The position of the de- 
fendant railroads was and is that the export rate has no application to 
the movement of freight, where delivery is made to the owner of freight 
instead of to agents of the carriers for export handling. At the asking 
of the Government, however, and under the provisions of Section 22 of 
the Interstate Commerce Act, the defendant railroads did allow the 
export rate on freight moving to Army Piers 1 and 2, Norfolk, Virginia, 
which rate is lower than the domestic rate which would ordinarily apply 
to freight delivered to the owner of such freight for handling, even 
though it was ultimately to be exported. The railroads, however, de- 
clined, in addition to the allowance of this more favorable rate, to per- 
form the accessorial services covered by the 4 cents per hundred pounds 
here in controversy. . . . 

The position of the Government before the Commission, as here, is 
grounded principally upon two propositions: First, that the publication 
of the tariff quoting rates for shipside delivery, including wharfage and 
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handling charges, to the two piers here involved as the piers of the 
Transport Trading and Terminal Corporation, created an obligation 
either to perform those services or make a 4 cents per hundred pounds 
allowance in lieu thereof, because such tariff provision was a designa- 
tion of the terminal facility rather than the operator of the terminal 
facility. It is also insisted by the Government that the failure to per- 
form the accessorial services or make the allowance in lieu thereof, which 
by contract had been theretofore paid by the defendant railroads to the 
corporation operating the terminal facility as a public wharfinger, was 
a discrimination against the Government, resulting in an unjust enrich- 
ment in that the defendant railroads were paid in their freight rate for 
services they did not perform. The contentions of the Government are 
well pointed up by their alternative asking for relief before the Com- 
mission that the defendant railroads be required to publish a tariff sepa- 
rating the factors of the line haul rate and the wharfage and handling 
charges. 

Apart from the origin and history of export rates, and the inclusion 
of certain accessorial services without additional charges therein, the con- 
struction of the tariff provisions sought by the Government does not 
appear to be unreasonable. The question of alleged discrimination must 
also be answered with reference to the origin and history of such prac- 
tice. While, in recent years, the revision of domestic freight rates has 
been largely brought about with relative distances as the major deter- 
mining factor, this is not so with respect to export rates. Too many 
considerations of competition, not only between railroad and other car- 
riers at the same port, but between the different ports in the North Atlan- 
tic, the South Atlantic and Gulf ports, and between the ports of those 
sections and Canadian ports have all contributed to the extraordinary 
eccentricity of export freight rates. The upshot is that, using Baltimore 
as a base for North Atlantic export freight rates, such rates to Phila- 
delphia, New York and Boston are arrived at by adding to the Baltimore 
domestic rate, and Norfolk, which is a considerably longer haul from 
the basic points of origin than is Baltimore, has its export rates fixed 
substantially the same as the domestic rate to Baltimore. The result is 
that the export rate to Norfolk is approximately 9 per cent less than 
domestic rates to that point. For import, export and coastwise shipping, 
these various ports employ certain, but not the same accessorial services, 
for which charges generally are not made in addition to the line haul 
export rate. Effort has been made in the past to have these charges 
separated from the line haul rate, but the Interstate Commerce Commis- 
sion, after extended study, determined that the stability of the rates 
would be impaired by such separation. Such accessorial services between 
railroad carriers and ship are not a part of the carrier’s responsibility 
as such. Such responsibility, where it exists, arises only by virtue of 
published tariff rates. Where freight is consigned from an inland point 
for export or coastwise shipping, or where importation of freight 1s 
destined to an inland point, ordinarily the owner of the freight is not 
present at the port, and cannot perform the service of unloading carload 
freight and arrange for the wharfage over which the freight must move 
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to or from the ship. Railroad carriers, to meet this situation, although 
not required by their duty as a common carrier to do so, in some in- 
stances constructed their own piers and wharfs, performing for the 
owner of the freight the transfer services which the owner could not 
himself perform. Again, the competition between ports brought about 
the construction and operation of piers by public wharfingers, who held 
themselves out to serve the public generally, including railroad carriers 
who did not have their own facilities for such service. The absorption 
of the wharfage and handling charges on such piers, railroad or public, 
have never included all export freight, excluding, among other types, 
such freight as could be unloaded from the cars by ship’s tackle. Not 
only has the export rate, whether including wharfage and handling allow- 
ances or not, been limited as to the character of the freight, but it has 
always been limited to that situation where the railroad carrier itself, or 
through its agent, has had the custody of the freight passing from the 
line haul carrier to the ship, or vice versa. This practice is so definitely 
fixed that even in the case of the public wharfingers at the Port of Nor- 
folk, including the Transport Trading and Terminal Corporation, which 
operated the piers here involved prior to their operation by the Army, 
contract limitations provide that neither the export rate nor any allow- 
ance for wharfage and handling shall be allowed or paid to such public 
wharfingers with respect to freight of which such public wharfinger is 
the owner. Many owners of freight have constructed and operate their 
own private piers and wharfs. For their own convenience, and to meet 
their own peculiar needs, they receive carload freight, make the unload- 
ings, provide such storage as necessary, and perform all handling inci- 
dent to its transshipment by vessel. Where the owner of such freight, 
for his own convenience and to meet his own particular needs, performs 
those services, which would otherwise be performed by the rail carrier or 
its agent, he cannot recover any payment or allowance for such acces- 
sorial services. It cannot be doubted that, because of the exigencies of 
war, the movement of freight over the two army piers here in question 
had to be handled to meet the convenience and peculiar needs of the 
Government, owner of the freight, under its sole and exclusive direction. 
The movement of cars to the pier had to be such as to suit the convenience 
of the Government, and not the convenience of the rail carriers. The 
loading of ships had to be planned and executed for convoy sailing times, 
and frequently the loading of one ship was interrupted to enable one of 
prior urgency to be handled. Labor had to be performed not only with 
all civilians available, but more often than not troops and war prisoner 
labor had to be employed. Surely these extraordinary war conditions 
had to be met by the National Government, and not by the defendant 
railroads, and it is equally sure that it was not discrimination against 
the Government in these circumstances to insist that it be treated, with 
respect to wharfage and unloading charges, on the exact parity that a 
private owner of freight would be treated. Nevertheless, the defendant 
railroads did accord to the Government on its freight the lower export 
rate than it could legally accord to private parties to whom was made 
delivery of their own freight, though in neither case were the accessorial 
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services performed or payment or allowances made therefor. As to the 
contention that the Government should be treated as was the private 
corporation which operated the piers before the Government took over 
operation, the short answer is that it was so treated in that in neither cage 
did the defendant railroads, or their agents, perform the accessorial 
services, or make any payment or allowance therefor, with respect to its 
own freight. 

There remains only then the question as to whether or not the 
export rate, without the performance or payment for the performance 
of the accessorial services was unreasonable or unjust. Unless it is, 
there is no unjust enrichment. The Interstate Commerce Commission 
has determined that it was not unreasonable or unjust. It has further 
found that, if such rate were further lowered by making payment or 
allowance for the accessorial services, the remaining line haul rate would 
be that much more below the limit of reasonableness. There is nothing 
inherently in the nature of export freight which entitles it to move ata 
lower rate, provided discrimination between shippers is avoided. It is 
urged by the Government that an export rate can be lower than a do- 
mestic rate and still be unreasonable, but the Interstate Commerce Con- 
mission has pointed out that no showing has been made here that the 
export rate involved is unreasonable, and has found and determined 
that it is not. By reference to the comparison of export rates and the 
domestic rates to the same points, which have been determined to be 
reasonable, and with which the record in this case abounds, it cannot be 
said that this determination is not supported by the evidence, or that 
it is arbitrary or capricious. As already stated, the structure of a 
freight rate, such as is here involved, is affected by many and compli- 
eated factors. It is hard to conceive of anything requiring more inti- 
mate knowledge of the needs of rail carriers and the many types of 
competitive freight carriage, the needs of shippers and the flow of trade 
through the various competing ports than does the fair and objective 
determination of a proper rate for the movement of freight to or through 
a given port. Practices that have found their origin and development 
in the field of enterprise and competition ought not to be lightly struck 
down by any authority not having intimate and continuing responsibility 
and direction in the field where such practices are employed. This is 
primarily the reason the Interstate Commerce Commission was brought 
into being, and why the Congress has committed to its charge the deter- 
mination of these and related matters. There has been a marked recog- 
nition in recent years that in administrative investigation and deter- 
mination is to be found the surest way of informed governmental action, 
provided such action is safeguarded by judicial review, which should, 
while giving great weight to such administrative determination, un- 
hesitatingly demand fair treatment of the parties at interest and prevent 
any action which is arbitrary or not in accordance with law. It is simply 
unthinkable that, if the payment and allowance here sought by the 
Government had been sought by a private party, it would receive any 
favorable consideration. It is of incomparable importance that, where 
the action of an administrative organ of the Government makes its de- 
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cision after fair hearing upon evidence ample to support it, and in ac- 
cordance with principles long recognized to be applicable, such decision 
should not be disturbed by a court because it happens not to give finan- 
cial advantage to the Government as a shipper of freight. Nothing 
could more surely lead to the overthrow of confidence in the proper func- 
tioning of administrative agencies, upon the proper working of which 
the successful operation of our Government so largely depends. 

The action of the Interstate Commerce Commission was founded 
upon ample evidence, and is in accordance with law. The petition will 
be dismissed. 





Written confirmation of telephone request for cars. 
Christensen v. Northern Pacific Ry. Co., 19 LW 2145 


The Circuit Court of Appeals for the Eighth Circuit, on October 3, 
1950, held that a railroad tariff requiring that freight car orders be made 
in writing or ‘‘by telephone, in which case confirmation must be given 
in writing’’ frees railroad from liability for failure to supply cars to 
shippers who did not confirm phone order but received written acknowl- 
edgment from railroad, since tariff is not so ambiguous that it must be 
interpreted against railroad to mean that railroad’s written acknowledg- 
ment of order satisfies tariff. 





Primary business test in determining whether carrier is private, common or contract. 
Brooks Transportation Company, et al. v. United States (Civil No. 1149) 


On October 9, 1950, a three-judge District Court for the Eastern 
District of Virginia dismissed a suit to set aside orders of the Commis- 
sion holding that the Lenoir Chair Company and Schenley Distillers 
Corporation were private carriers. 

Quoting from the decision : 

By application filed with the Commission on March 25, 1946, 
Lenoir Chair Company of Lenoir, North Carolina, (hereinafter referred 
to as Lenoir), sought a permit authorizing continuance of operation as a 
contract carrier by motor vehicle, over irregular routes, in interstate or 
foreign commerce for the transportation of furniture of its own manufac- 
ture and of materials, supplies, and machinery used, or to be used, in 
the manufacture of furniture, throughout a territory embracing all 
points in fifteen States and the District of Columbia. The application 
alleged that the motor vehicle operations involved were not those of a 
common or contract carrier but constituted private carriage only, and 
in order to secure a determination of this question by the Commission, 
it requested that the application be dismissed for want of jurisdiction, 
otherwise that it be granted a permit to engage in the operations 
described in the application. This is a correct method of securing 
adetermination of its status. Schenley Distillers Corp. v. United States, 
326 U.S. 482... . 





I. C. C. PRACTITIONERS’ JOURNAL 





Schenley Distillers Corporation (hereinafter referred to as Schenley) 
filed its application with the Commission May 7, 1946, seeking a permit 
to operate in interstate or foreign commerce as a contract carrier by 
motor vehicle over irregular routes in the transportation of alcoholic 
liquors of its own manufacture or that of its subsidiaries, and of 
materials and supplies used in their manufacture and sale throughout 
a territory including all points in fourteen States and the District of 
Columbia. The application alleged that the operations involved were 
those of private carriage and not common or contract carriage and 
requested the Commission to dismiss the application. The purpose of 
the application, just as that filed by Lenoir, was to secure a determination 
of the applicants status with respect to whether it was a private carrier 
or a common or contract carrier. .. . 

The facts in the case are not in dispute. The only question involved 
is one of law, namely, did the Commission err in finding that Lenoir 
and Schenley were not common carriers as defined in Part II of the 
Interstate Commerce Act (hereinafter called the Act), Section 203(a) 
(14), or contract carriers as defined in Section 203(a) (15), but private 
carriers as that term is defined in Section 203(a)(17) of the Act (49 
U.S. C., see. 303(a) (14), (15) and (17). 

The pertinent provisions of /the statute involved in this case are 
found in Section 203(a) which provide that as used in Part II of the 
Interstate Commerce Act: 


**(14) The term ‘common carrier by motor vehicle’ means any 
person which holds itself out to the general public to engage in the 
transportation by motor vehicle in interstate or foreign commerce 
of passengers or property or any class or classes thereof for com- 
pensation, whether over regular or irregular routes. * * * 

(15) The term ‘contract carrier by motor vehicle’ means any 
person which, under individual contracts or agreements, engages 
in the transportation (other than transportation referred to in 
paragraph (14) and the exception therein) by motor vehicle of 
passengers or property in interstate or foreign commerce for com- 
pensation. 

(17) The term ‘private carrier of property by motor vehicle’ 
means any person not included in the terms ‘common carrier by 
motor vehicle’ or ‘contract carrier by motor vehicle,’ who or which 
transports in interstate or foreign commerce by motor vehicle 
property of which such person is the owner, lessee, or bailee, when 
such transportation is for the purpose of sale, lease, rent, or bail- 
ment, or in furtherance of any commercial enterprise.’’ 


The facts as to Lenoir and Schenley, as found by Division 5, may 
be briefly summarized: Lenoir operates five trucks in long-distance 
hauling and six or seven trucks in interplant service. It transports 
furniture from its plants to customers in the States named in the ap- 
plication, and whenever possible these vehicles are loaded on return 
with commodities used by applicant in its plants. Apparently at one 
time it did haul commodities for others, that is, persons other than itself 
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or its customers, but this practice was discontinued some years ago, and 
applicant now transports and desires to transport out-bound, in inter- 
state or foreign commerce, only its finished furniture to its factories. 
Of its total annual production, approximately $3,000,000, only between 
fifteen and twenty percent has been transported in its own trucks, the 
balance being transported by rail and motor common carriers. Its sales 
are made f.o.b. its factories. When it delivers furniture in its own 
vehicles it adds to this factory price a charge comparable to the charges 
of rail or motor carriers who are also used to the same destinations, and 
shows this figure separately on the invoice. This is done in order that 
the delivery price at destination will be the same whether the furniture 
moves in applicant’s vehicles or is transported by a carrier for hire and 
also ‘‘so as not to be unfair competition to any other carrier.’’ Supplies 
and materials used by applicant are usually purchased f.o.b. origin, 
although sometimes a freight allowance is made by the supplier. 

For some years Lenoir has maintained an account which reflects the 
income and expenses incurred in the operation of its trucks. Its repre- 
sentative was not certain how this account reflected transportation per- 
formed by its own vehicles when supplies are purchased f.o.b. origin. 
Where a freight allowance is granted, however, this amount is shown. 
On out-bound shipments, the amount collected, equal to the motor or 
rail rate, is shown. During the last six months of 1945 this account 
showed an income of $15,412.76 and expenses of $21,935.89, or a loss of 
$6,523.13. The total miles traveled during this period was 102,350. 
Total income for the first six months of 1946 was $13,461.33, and total 
expenses were $25,684.25, or a loss of $12,222.92. The total distance 
traveled in this period was 102,670 miles. 

In many instances Lenoir’s vehicles return empty to its plants. 
Thus the possibility of a return haul influences to some extent Lenoir’s 
determination whether it will use its own vehicles for the out-bound 
transportation of its furniture to particular destinations. It is claimed, 
however, that this consideration is not absolutely controlling because con- 
siderations such as the needs of the customers, the availability of for-hire 
carriers, the expedition of delivery and good will are also given weight. 
Lenoir does not hold itself out to the general public or to anyone as a 
common carrier by motor vehicle. Neither are its services available to 
anyone as a contract carrier by motor vehicle under individual agree- 
ments or contracts. It desires only to continue the business of transport- 
ing its own manufactured products to its customers and to return to its 
— supplies and materials used by it in its furniture manufacturing 

usiness. 

Schenley now owns thirty-two tractors, thirty-one semi-trailers, and 
one service truck. It rents garage facilities at Lawrenceburg near the 
distillery of one of its subsidiary corporations, Schenley Distillers, Ine. 
At Lawrenceburg, it employs drivers and mechanics, and also a transpor- 
tation engineer who superintends and manages the motor operations. 
At the time of the hearing herein in September, 1946, its motor opera- 
tions were confined to service to and from the Lawrenceburg distillery of 
Schenley Distillers, Inc. However, Schenley intends to operate to and 
from other of its subsidiary corporations. 
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In 1945, the motor vehicles then owned by Schenley Motor trans. 
ported less than 0.05 percent of all shipments moving to and from three 
of applicant’s subsidiary corporations. While this record does not dis 
close the present percentage of traffic handled by Schenley’s vehicles, 
apparently it is substantially the same as that in 1945. 

Schenley purchases and takes title to the entire output of case 
liquors of its subsidiary corporations at the distilleries. All out-bound 
transportation performed by Schenley’s vehicles consists of the move- 
ment of packaged liquor sold by Schenley to various purchasers. 

When packaged liquor sold by Schenley is transported to the pur- 
chaser by rail and motor common carriers, it is sold f.o.b. point of origin. 
However, when it moves in Schenley’s vehicles, it is sold f.o.b. destina- 
tion. The price of packaged goods delivered directly to the purchaser 
in Schenley’s vehicles is the selling price at origin plus a sum roughly 
equivalent to the rail rate from origin to destination. Thus a uniform 
delivery price is maintained in all instances regardless of the method 
of transportation utilized by the customer. 

All expenses incurred in the operation of its vehicles including re- 
pairs, the wages of drivers, mechanics and other of its employees, are 
paid by Schenley and accounted for in its books. Claims for loss and 
damage of packaged liquor are filed with and, if warranted, paid by 
Schenley. Should a purchaser file a loss or damage claim with one of 
Schenley’s subsidiary corporations, it would be forwarded to Schenley 
for investigation and adjustment. 

When Schenley’s vehicles are utilized for the described out-bound 
service, no bills of lading are issued nor is any contract of transportation 
entered into between Schenley and any other party. Information with 
respect to origin, destination, consignee, and weight is recorded on what 
is known as a ‘‘Schenley Affiliates Trip Sheet’’ by the traffic department 
of the particular subsidiary corporation which distilled the liquor. 
Eight copies of this trip sheet are made, but nowhere thereon is there any 
stated or segregated amount for transportation. The traffic managers 
of Schenley’s subsidiaries, while not employees of Schenley, are under the 
supervision of Schenley’s general traffic manager. 

All distillery supplies such as bottles, labels, corks, acids, soda ash, 
corn steep liquor, caramel, and concentrates, are purchased f.o.b. point 
of origin apparently by Schenley’s subsidiary corporations. Schenley’s 
vehicles handle an occasional in-bound movement of these distillery sup- 
plies at the request of the traffic manager of the particular subsidiary 
corporation. As stated, the traffic manager of the various subsidiary 
corporations are not employees of Schenley but are under the supervision 
of Schenley’s general traffic manager. None of the expenses incurred in 
the operation of Schenley’s vehicles even in this in-bound service is 
charged against any of its subsidiary corporations. When these in-bound 
supplies reach the subsidiary corporation, they are carried in its inven- 
tory. As is the case with all out-bound transportation, no bills of lading 
are issued nor is any contract of transportation entered into between 
Schenley and any other party, but all pertinent information is listed on 
a “‘Schenley Affiliates Trip Sheet.’’ 
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ns- We think the Commission’s interpretation of the Act, and its hold- 
ing that both Lenoir and Schenley are private carriers, is correct on the 


is seore of reason and authority and in the light of the history and manifest 
les, purposes of the Act. The injunction sought by plaintiffs must, there- 
fore, be denied and their civil action must be dismissed. 
ase The Commission, in deciding that Lenoir and Schenley were 
nd private carriers, as opposed to contract carriers or common carriers, 
ve- applied what is known as the primary business test. In other words, if 
it is established that the primary business of a concern is the manufacture 
ur- or sale of goods which the owner transports in furtherance of that busi- 
‘in. ness and the transportation is merely incidental thereto, the carriage of 
. such goods from the factory or other place of business to the customer 
ser is private carriage even though a charge for transportation is included 
nly in the selling price or is added thereto as a separate item. The Com- 
rm mission has so held consistently in its interpretation of the statutory 
od provisions regulating the various categories of motor carriers. See, 
Congoleum-Nairn, Inc., Common Carrier Application, 4 M. C. C. 619; 
re- Swanson Contract Carrier Application, 12 M. C. C. 516; Murphy Com- 
are mon Carrier Application, 21 M. C. C. 54; Dull Contract Carrier Appli- 
ad aye C. C. 158; Woitishek Common Carrier Application, 42 
» In the Woitishek case (discussed at length in all the briefs before 
ley us), the primary business test, as a criterion for distinguishing between 
: (on the one hand) private carriers and (on the other hand) contract 
ad and common carriers, was carefully reexamined and reanalyzed by the 
™ Commission, and the conclusion was reached: 
ith ‘* After careful reconsideration of the entire subject, * * * that 
hat we should continue as in the past to determine all issues of for-hire 
a versus private carriage on the basis of the operators primary busi- 
Ul. 9? 
1. ness. 
ers Though the question here involved is one of law, it is well settled that 
the the courts should give great weight to the Commission’s interpretation 


of the Act. Thus, in Levinson v. Spector Motor Co., 330 U. S. 649, 672, 
sh, Mr. Justice Burton said: 


1 ‘As conclusions of law, these do not have the same claim to 
1p- finality as do the findings of fact made by the Commission. How- 
a ever, in the light of the Commission ’s long record of practical ex- 
ond perience with this subject and its responsibility for the administra- 
wi tion and enforcement of this law, these conclusions are entitled to 

. special consideration.’’ 

18 See, also, United States v. American Trucking Associations, 310 U. 8. 534, 
nd 549; Colgate-Palmolive-Peet Co. v. United States, 320 U. S. 422, 426; 
n- McLean Trucking Co. v. United States, 321 U. 8. 67, 87-89; Norwegian 
ng Nitrogen Products Co. v. United States, 288 U. S. 294, 315. 

It might be well to emphasize at this point that in the instant case 


both Lenoir and Schenley transport in their own motor vehicles property 
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which they (or, in the case of Schenley, its subsidiaries) manufacture 
and own at the time the transportation services are performed. They 
carry for no one else and do not hold themselves out to do so. The goods 
transported are for sale and in furtherance of their primary business of 
manufacturing. While a charge for transportation is either included in 
the sales price of their goods or is added to the selling price as a separate 
item, in either event no charge is made for the transportation as such. 
Neither company is primarily engaged in the transportation business, 
The facts show that they transport only a very small percentage of their 
total products, and that the cost of the transportation exceeds the 
revenue derived therefrom. Measured by the test contained in the 
statute, the Commission, we think, has found correctly that neither 
Lenoir nor Schenley is either a contract carrier or a common carrier, but 
each is a private carrier. 

The Commission’s application of the primary business test as a 
criterion for distinguishing between common and contract carriers on 
the one hand and private carriers on the other hand, has been quite 
generally upheld by the courts. In Interstate Commerce Commission v. 
Clayton, 127 F. (2d) 967, 969, Circuit Judge Phillips stated : 


‘He does not hold himself out to the general public to haul 
coal for compensation. He does not haul coal for compensation to 
fill particular orders or under individual contracts or agreements. 
He has indulged in no subterfuge or design to avoid the require- 
ments of Part II of the Interstate Commerce Act. The cost of the 
coal and transportation is $5.57 per ton. He sells it for $8.50 per 
ton. Thus he realizes a profit, both from the transportation and 
from the sale of the coal, the margin of profit being large enough to 
cover both. 

‘*We conclude he is engaged in the bona fide coal business; that 
he transports coal of which he is the owner for the purpose of subse- 
quent sale and in furtherance of a commercial enterprise; and that 
the trial court was warranted in finding that he is a private carrier.” 


In Interstate Commerce Commission v. Tank Car Oil Corporation, 151 
F. (2d) 834, 837, Cireuit Judge Waller said: 


**We think that Congress not only intended to say, but said, 
that if a person, in good faith, transports his own property for the 
purpose of sale or in furtherance of his own commercial enterprise 


he is a private carrier and, therefore, is not subject to the provisions 
of the Act.’’ 


Again, Circuit Judge Collet remarked, in Beggs v. Kroger Co., 167 F. 
(2d) 700, 702-703 : 


‘*The defendant was not a common carrier or a contract carrier, 
but it was a private carrier of property by motor vehicle if defend- 
ant was engaged in the transportation of goods in interstate com- 
merce for the purpose of sale or in furtherance of any commercial 
enterprise.’’ 
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In A. W. Stickle Co. v. Interstate Commerce Commission, 128 F. (2d) 
155, 160-161, cert. den. 317 U. 8. 707, where the factual pattern warranted 
a different conclusion, Circuit Judge Phillips was careful to point out: 


‘*The transportation is not merely incidental to the business of 
selling lumber. It is a major enterprise in and of itself. The major 
portion of Stickle & Company’s capital investment is in that enter- 
prise, and the major portion of its payroll goes to employees engaged 
in that enterprise.’’ 


And see the dissenting opinion of Circuit Judge Huxman in this case. 

Opposed to these cases is Interstate Commerce Commission v. James- 
town Sterling Corporation, 64 F. Supp 121, decided by a single District 
Judge. And, ef. Interstate Commerce Commission v. Pickard, 42 F. 
Supp. 351. In Schenley Distillers Corporation v. United States, 61 F. 
Supp. 981, 988, affd. 326 U. S. 432, a subsidiary corporation engaged 
solely in transporting for its parent corporation and other subsidiaries 
was held to be a contractor carrier, but Circuit Judge Maris was care- 
ful to note: 


‘“In each of these as well as many other cases cited in which it 
was necessary to determine whether the carriage was for hire or was 
private carriage it was found helpful to determine whether the 
primary business was the supplying of transportation or whether the 
transportation was merely incidental. The problem there requir- 
ing solution does not concern us since in this case it is undisputed 
that the primary and indeed sole business of Motor Division is that 
of transportation.’’ 


Counsel for plaintiffs here point out that under the statutory defini- 
tions one is a private carrier only if one is ‘‘not included in the terms 
‘common carrier by motor vehicle’ or ‘contract carrier by motor 
vehicle.’’’ This is true, and equally true is it that the term ‘‘compensa- 
tion’’ is found only in the statutory definitions of common carrier and 
contract carrier, not in the definition of private carrier. But it does not 
follow, as plaintiffs contend, that wherever compensation, direct or 
indirect, is found, the carrier is (with only those exceptions made express 
in the Act) a common carrier or a contract carrier. 

Plaintiffs are here attributing to the term ‘‘compensation’”’ a 
mystical significance which the term does not possess. There are falla- 
cies in this connection even if resort be had, as plaintiffs wish, to mere 
mechanical logic and a purely analytical interpretation of the terms 
used in the statutory definitions. Thus, the clause ‘‘when such trans- 
portation is for the purpose of sale, lease, rent, or bailment, or in fur- 
therance of any commercial enterprise’’ appears (a) in the definition of 
private carrier, but not (b) in the other two definitions, common car- 
rier and contract carrier. Accordingly, by this same logic, the basic 
difference between (on the one hand) common carriers and contract 
carriers and (on the other hand) private carriers, is whether or not the 
“transportation is for the purpose of sales, lease, rent or bailment, or in 
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furtherance of any commercial enterprise.’’ Possibly, this confused 
thinking of plaintiffs may be due somewhat to the fact that at common 
law, the common carrier of goods must carry for a compensation. See, 
Dobie, Bailments and Carriers, 296, 300, 304. 

The history of the Act, we think, completely demolishes the validity 
of plaintiff’s compensation criterion and supports the Commission’s 
criterion of primary business purpose. In the ‘‘Hearings before the 
Committee on Interstate Commerce, United States Senate, 74th Congress, 
Ist Session on S. 1629’’ (Government Printing Office, Washington, 1935), 
page 86, the late Commissioner Joseph B. Eastman testified as follows 
in response to questions asked by Senators Hastings and Wheeler (as to 
whether the proposed bill to regulate motor carriers would regulate the 
transportation by owners of their own goods being transported to their 
customers) : 


‘* Well, I was going to say that in instances where the trucker 
actually buys the products which he transports, if that is a bona fide 
transaction and not merely a device to evade regulation, he would be 
a private carrier.’’ 


Representative Holmes, in explaining the provisions of the Act to 
Members of the House, said: 


**In other words, the department stores in Washington that 
may sell a bill of goods to be delivered in Philadelphia, New Jersey, 
or Mass&chusetts, do not come under the provisions of this bill be- 
cause they are private owners of motor vehicles.’’ 


Again, during the debate on the Act, Senator Wheeler pointed out: 


‘‘The definition of ‘private carrier of property by motor vehicle’ 
is transferred by the Committee from a later section and applies to 
persons transporting their own goods in their own vehicles for com- 
mercial purposes. The only regulation to which such carriers are 
subjected is that with respect to the maximum hours of service and 
qualifications of employees and the safety of operation and equip- 
ment—section 204 (a) (3).’’ 


To like effect is the statement of Senator Reed: 


‘*T think the time may come when we shall have to regulate the 
transportation of private property by the owner of such property 
when it is transported for commercial purposes. But I fully concur 
in the statement of the chairman of the committee that there is noth- 
ing in the bill which undertakes to do it.’’ 


Again, note the dialogue between Senators McKellar and Wheeler: 


Mr. MeKellar: ‘‘To use the illustration I gave a while ago, if a 
private concern in Memphis, Tenn., desires to deliver its goods to 
the South, in Mississippi, or to the West, in Arkansas, it may do so 
without coming within the provisions of the bill?’’ 
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Mr. Wheeler: ‘‘Exactly. The most attempted to be done—that has 
not been done—is to try to regulate the safety conditions. There 
is a provision in the old law, which remains the same with respect 
to safety provisions.”’ 


Finally, in this connection, it may be noted that, by a vote of 54 to 
21, the Senate rejected the so-called Shipstead Amendment. Senator 
Shipstead proposed to add to the bill S. 2009 a clause amending the 
Federal Trade Commission Act to make it a violation of law ‘‘for any 
person, partnership or corporation to so fix the price at destination of any 

or commodities transported in commerce, that such price includes 
a charge for transportation, based upon railroad rates, for any part of 
the transportation of such goods cr commodities which was not conducted 
by railroad.’’ Congress also rejected the so-called Miller-Wadsworth 
amendment in favor of the compensation test. Nor has Congress, evi- 
dently quite aware of the consistent practice of the Commission in 
applying the primary business test in determining the statutory status 
of carriers, ever amended the Act so as to negative this practice. If the 
compensation test should be rigidly applied, it is not difficult to foretell 
the vast volume of cases which would thereby be cast on the already 
heavily burdened Interstate Commerce Commission. 

We deem it not inappropriate to consider what might be called the 
economie approach to the problem before us, in the light of what might 
be called the felt needs and the best interest of the interstate carriers 
of goods by motor vehicle. In our considered judgment, such an approach 
strongly favors the primary business test as against the compensation 
test. And the problem before us is preeminently one that should be 
solved not by theoretical abstractions or by excursions into juristic 
semantics but rather by practical common-sense. Just what type or 
measure of compensation was intended by Congress to bring the carriage 
within Section 203 (a) (14) or (15) is best ascertained by the primary 
business test. And, in the application of this test, the motive to profit 
by the carriage and the relation of the carriage to the business involved 
are important elements. 

_ Though the point was not stressed by counsel for plaintiffs, either 
in the briefs or in oral argument, we think it well to state that we see 
nothing in the instant case even tending to show that Schenley is at- 
tempting by subterfuge to evade the impact of the decision in Schenley 
yt Corporation v. United States, 61 F. Supp. 981, affirmed in 326 

In considering the reasons why commercial concerns, such as stores 
or factories, having goods for sale, should resort to transporting them in 
their own motor vehicles, the Commission stated (Sheet 12, Exhibit G 
to the Complaint herein) : 


“It is recognized that there are a number of very good reasons, 
apart from a desire to set up a separate business for profit, which 
prompt mercantile, or commercial concerns to conduct all or a por- 
tion of their own motor operations rather than to rely upon the 
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services of for-hire carriers. Not the least among these reasons js 
the matter of good will fostered by the prompt and efficient delivery 
of rush orders to customers. Other advantages accruing to a private 
carrier flow from its absolute control over, and exclusive use of, the 
motor equipment assuring (1) the absence of congestion at loading 
docks, (2) the safe arrival of goods not mixed with goods of other 
shippers and not exposed to extra or inexperienced handling, and 
(3) on-time deliveries of finished goods at customers’ doors and of 
raw materials and supplies at its plant. The use of its own equip. 
ment also enables a private carrier to avoid expensive packaging 
sometimes necessary when shipment is by motor common carriers.” 


The application of plaintiffs for an injunction and for a judgment 
vacating and setting aside the instant orders of the Interstate Commerce 
Commission is denied and the complaint of plaintiffs is dismissed. 





Recovery of damages for fire which occurred at compress before car was loaded. 
Yarbrough & Co. v. Texas & N. O. Ry. Co., 226 S. W. 2d 257 


The Court of Civil Appeals of Texas, on December 2, 1949, found 
that defendant railroad was liable for damages resulting from fire which 
occurred while the cotton was on the platform of the compress company 
prior to loading into the railroad car, but after the bill of lading had 
been signed by the railroad agent. On October 9, 1950, the Supreme 
Court of the United States declined to review the proceeding. 

On delivery of the cotton to the compress company the superinten- 
dent of the compress company signed invoices covering the shipment. 
Quoting from the decision of the Texas Court: 


‘The shipper presented the invoices signed by the superinten- 
dent of the compress as well as by the shipper, to the carrier’s agent 
who thereupon executed and delivered two uniform bills of lading 
to the shipper. The bills of lading, pertinent here, recite: ‘Received, 
subject to the classifications and tariffs in effect on the date of the 
issue of this Bill of Lading,’ listing number of bales of cotton in- 
cluding that involved here, classification and tariff, freight charges 
prepaid, etc. On the reverse side of the bills of lading, among the 
terms and conditions of the contract, is stated in part: ‘The carrier 
or party in possession of any of the property herein described shall 
be liable as at common law for any loss thereof or damage thereto 
: .’ These bills of lading were executed, one on November 11, 
1945, covering 52 bales of the cotton here involved, consigned to 
order of shipper, destination La Grange, Georgia; and the other 
on November 21, 1945, covering 100 bales consigned to order of 
shipper, destination Canton, Georgia. At the time of the fire none 
of the cotton had been loaded onto ecarrier’s cars and no negligence 
is assigned to the carrier or owner incident to the shipment. Ap- 
pellant sustained damages in the sum of $18,556.86, less a net salvage 
of $1,780.72. 
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‘*It is agreed in stipulations of fact that the shipment was on 
earload freight rates; that it was on tariff effective for loading by 
the shipper; and that at the time of the loss and damage Section 1 
of Rule 27 of Consolidated Freight Classification No. 16 (approved 
by Interstate Commerce Commission and the Texas Railroad Com- 
mission) was in force and applicable to the shipment in question. 
It reads as follows: ‘Section 1. Owners are required to load onto 
or on cars freight for forwarding by rail carriers and to unload 
from cars freight received by rail carriers, carried at C. L. ratings 
or rates, except where tariff of carrier at point of origin or destina- 
tion or stopover station (as the case may be) provides for loading 
and unloading of C. L. freight by carrier.’ 

‘It is further stipulated that the cotton described in the two 
bills of lading had not been loaded into the box cars of carrier, but 
was still on the premises of the compress; and that in the regular 
course of business between the shipper and the compress company 
the compress customarily loaded such cotton for shipper’s account 
when the railroad company spotted cars on sidings. 

‘‘This cause was submitted to the court without a jury on the 
agreed stipulations of fact; judgment was entered in favor of the 
carrier. The appeal is predicated on appellant’s single point of 
error that ‘the trial court erred in holding that the tariff requiring 
shipper to load prevented delivery of the cotton to the appellee 
railroad prior to such loading even though control of the cotton had 
been surrendered to the carrier which had acknowledged receipt by 
issuance of its bills of lading prior to the fire’. 

‘*We are of the opinion that the tariff regulation involved here 
is not a limitation on the railroad’s liability as a common carrier. 
A common carrier at the common law was an insurer, and such 
liability still exists except as modified by the Interstate Commerce 
mb s&s 

‘*A bill of lading evidences title to and possession of goods 
therein specified ; it represents the goods, and when executed and 
delivered, is constructive delivery of the goods themselves to the 
earrier issuing the bill of lading , 

a The published tariff applies only where the shipper 
loads and unloads the freight into cars; thus the tariff applies to 
freight when loaded. Under the contract (bills of lading) the 
carrier was not obligated to load the cotton and this suit does not 
involve any action affecting the tariff or any damages incident to 
or controlled by the tariff regulatory provisions promulgated by the 
Interstate Commerce Commission. The loading of the freight into 
ears for forwarding by rail carriers is an obligatory prerequisite to 
obtain the carload rating or rates according to such published tariff. 
The published tariff chargeable to the shipper is one thing, and the 
contract of acceptance by and delivery to the carrier, ‘subject to 
classifications and tariffs’ is another. 
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Thus the bills of lading, in light of the shipper direct. 
ing the compress to deliver the cotton to the carrier and to load the 
cotton for shipper’s account and the acceptance of the shipment by 
the carrier ‘subject to classifications and tariffs’, place the carrier 
in legal possession of the cotton and, in absence of negligence, liable 
as at common law for any loss thereon or damage thereto... .” 

[The court cites another Texas case which states, ‘‘The test 
as to whether property has been delivered to a carrier for immediate 
transportation is: Is there anything to be done by the shipper to 
effect the passage of complete possession or control to the carrier! 
If the shipper must perform some service or do some act necessary 
to give this control over the entire shipment to the carriers, there 
would be no delivery to the latter.’’ Gulf, C. & 8. F. Ry. Co. ». 
Anderson Clayton Co., 246 S. W. 1031, 1032]. 

‘*We think it clearly appears that under the arrangements for 
loading, which both parties had in contemplation when the bills of 
lading were issued, effective at the time of the fire, a complete de- 
livery had been made to the carrier . . . The bills of lading 
extended to the cotton thus delivered, receipted for, and within the 
dominion and control of the carrier. The judgment of the court 
below should be reversed and judgment here rendered in favor of the 
appellant .. .’’ 





“*Substantiality’ in ‘‘grandfather’’ application. 
Werner Transportation Company v. United States (No. 2830) 


On October 12, 1950, a three-judge court for the District of Minne- 
sota, Fourth Division, declined to enjoin an order of the Commission 
restricting the scope of authority granted under a ‘‘grandfather”’ appli- 
cation to Werner Transportation Company. 

Quoting from the decision: 

The order of the Commission which is challenged granted in part 
and denied in part plaintiff’s application for a ‘‘grandfather”’ certificate 
of public convenience and necessity to operate as a common carrier by 
motor vehicle between various places in the States of Minnesota, Wis- 
consin, Illinois and Indiana. Plaintiff, however, voluntarily has re- 
stricted the territory involved and requests consideration by the Court 
of its right under the ‘‘grandfather’’ clause to operate over certain 
irregular routes in certain designated areas in southeastern Minnesota 
and northeastern Illinois, and its right to operate over all highways in 
certain counties in northeastern Illinois, for operating convenience only. 

It is not necessary to recount or recite the voluminous history of 
plaintiff ’s proceedings before the Commission. The applications of plain- 
tiff under the ‘‘grandfather’’ clause and new operation applications 
have been before the Commission since 1938. Orders have been issued 
by the Commission and then reconsidered upon petitions to reopen filed 
by plaintiff and also at the instance of certain protestants. It is evl- 
dent that the Commission is thoroughly familiar with the entire back- 
ground of plaintiff’s operations on and after June 1, 1935, and the 

















NOVEMBER, 1950 187 





many phases of the contentions which have been made by plaintiff in 
connection with its ‘‘grandfather’’ application. The final order which 
is now under consideration was made on January 23, 1947. 

The Commission found that plaintiff had the right to transport 
commodities over the regular routes which it sought in the areas in ques- 
tion, but denied application for authority to transport general commodi- 
ties over the irregular routes in the areas referred to, and also limited 
its application for operating convenience to some six highways in north- 
eastern Illinois. The principal operations of plaintiff on and after 
June 1, 1935, were over regular routes between Minneapolis and Chicago 
and over some irregular routes in the now limited areas in southeastern 
Minnesota and northeastern Illinois. Plaintiff contends that the Com- 
mission capriciously and arbitrarily refused to grant a certificate of 
public convenience and necessity under its ‘‘grandfather’’ rights to 
transport general commodities to and from all points therein. And it 
urges that the Commission ignored the evidence which indicated that 
plaintiff served from time to time certain points in the areas referred 
toon and after the crucial date. 

Concededly, the record may justify a finding that some ‘‘grand- 
father’’ services were rendered on irregular routes to some of the points 
within the areas noted, but the record amply justifies a finding that the 
service was sporadic and infrequent. The Commission found that there 
was a lack of substantiality and continuity of operations to justify the 
“grandfather’’ rights sought over the irregular routes requested. The 
area in Minnesota is triangular in shape, and roughly 130 miles long 
on each side and about 150 miles at the base. The regular routes granted 
to plaintiff in southeastern Minnesota embrace a route from St. Paul and 
Minneapolis in a southerly direction going to Winona, Rochester and 
Owatonna, and in an east and west direction from Owatonna and Winona 
and from Albert Lea to LaCrosse, Wisconsin. Other regular routes in 
this area run diagonally between the routes referred to, and thus it 
will be seen that a substantial number of major points in the area are 
served over the regular routes which were granted. But plaintiff con- 
tends that the Commission pin-pointed the towns in this area which it 
could serve and arbitrarily refused its broad right obtained under the 
“grandfather’’ clause to be accorded authority to transport general 
commodities to and from all points therein. But, as the court stated in 
United States v. Carolina Freight Carriers Corp., 315 U. S. 475, at 
p. 480: 


‘‘* * * Authority to operate within a specified ‘territory’ 
may include permission to service all points in that area. On the 
other hand it may be restricted to designated points therein. Or 
as in the instant case, it may extend to all points in a part of that 
area and to selected localities in another part. The precise delinea- 
tion of the area or the specification of localities which may be 
serviced has been entrusted by the Congress to the Commission. 
* * * The Act provides the test of ‘bona fide operation.’ That 
standard carries the connotation of substantiality.’’ 
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After careful consideration, we are convinced that we should not 
disturb the Commission’s findings. The character, extent and substan. 
tiality of the services rendered on and after June 1, 1935, over irregular 
routes in the area are peculiarly within the exclusive province of the 
Commission. Chicago, St. Paul, M. & O. Ry. Co. v. United States, 50 
F. Supp. 249, 253, affirmed 322 U.S. 1. We cannot substitute our judg. 
ment for that of the Commission. The Commission is the judge of the 
facts and the credibility of the witnesses and the weight of the evidence, 
Compare, Natl. Labor Relations Board v. Minnesota Mining and Mfg. Co., 
(C. A. 8) 179 F. 2d 323, 326; State of Iowa v. Federal Power Commis. 
sion, (C. A. 8) 178 F. 2d 421, 427-428. The Commission was not even 
compelled to believe the uncontradicted evidence of plaintiff’s witnesses, 
Noland v. Buffalo Ins. Co. (C. A. 8) 181 F. 2d 735, 738, particularly if 
the evidence seemed unreasonable or improbable. Moreover, the restric- 
tion of the carrier to the designated routes in the particular areas re- 
ferred to seems fully justified in view of the desultory service which the 
Commission found to have been rendered by plaintiff on and after 
June 1, 1935. 

The foregoing principles and observations are also pertinent to the 
remaining questions before us. In the area of northeastern Illinois, the 
Commission concluded that plaintiff should be granted ‘‘grandfather”’ 
rights to serve all intermediate points on the authorized regular routes. 
This grant constituted a very substantial part of the ‘‘grandfather”’ 
rights which were claimed. We cannot say on this record that the Com- 
mission erred in finding that the méager services rendered by Werner 
on the off-route points on and after; June 1, 1935, were insufficient to 
grant the entire territorial authority. which is sought. 

The portion of the appeal which attacks the Commission’s findings 
and plaintiff’s authority to operate for operating convenience over all 
highways in the counties of Cook, Du Page, Kane, Lake and McHenry in 
northeastern Illinois is clearly without substance. The Commission was 
not obliged to accept the testimony of plaintiff’s drivers that, as of June 
1, 1935, and thereafter, they followed any route they saw fit in carrying 
on transportation between Chicago and the Twin Cities. The Commis- 
sion found the proof in this regard insufficient. Plaintiff was permitted 
under the order of the Commission to use for operating convenience six 
out of some ten logical highways in this area. It would seem, therefore, 
that plaintiff has received a substantial measure of the rights which it 
sought in this regard. ' 

We find no incorrect principles of law applied by the Commission, 
nor is there any substance to plaintiff’s contention that any proffered 
testimony was erroneously rejected. The burden of demonstrating that 
the Commission has erred with respect to the disposition of plaintiff's 
‘‘grandfather’’ application in and to the respects referred to has not 
been sustained. The complaint must be dismissed. It is so ordered. 
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John C. Avery, (A), 25 Broadway, New 
York 4, N. Y. 


Benjamin io Borges. (B), ie Vyse Avenue, 
New York 


Robert A. Blocki, (B), A. (- 
Kraft Foods meee. 500° Peshtigo 
Court, Chicago 90, Ill. 


James J. Brooks, (B), 208 Dormeus Ave., 
Ridgewood, N. J. 


Udell C. Brown, (A), 508 Cotton Belt 
Building, St. Louis 2, Mo. 


William ji Burns, (B), Combined Coal 

Laets Group, U.S. Element, A. P. O. 

7, U. S. Army, c/o Postmaster, New 
Yate N. Y 


Charles F. Devlin, (B), 2117 Browns- 
- Road, Apt. 12-A, Pittsburgh 10, 
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Arthur E. & oe (B), Chief Clerk, Read- 
ing Koppers Bldg., Pitts- 
es 19, Pa. 


Robert E. Lee Hall, (A), National Coal 
“a a Southern Bldg., Washington 


Theo, Hamilton, (A), 400 Consolidated 
Bldg., Jacksonville 2, Fla. 


Morton E. Kiel, (A), 
New York 6, N. Y. 


140 Cedar St., 


Edward P. Klinger, (B), 2629 Mackinaw 
Ave., Pittsburgh 16, Pa. 


Walter B. Knorst, (B), Chief Clerk & 
Nong | Freight Agt., The Texas and 
Pacific y. Company, 120 South La 
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Harold L. Langdon, (A), Armour and 
Company, Union Stock Yards, Chica- 
go 


Osmer N. Lindsay, (B), Wigle & Lari- 
more, 155 Sansome St., Rm. 200, San 
Francisco 4, Calif. 


Thormund A. Miller, (A), 205 Trans- 
portation Bldg., Washington 6, D. C. 


Chester C. Reefer, (B), Dravo Corpora- 
tion, Neville Island, Pittsburgh 25, Pa 


Benjamin Roth, (B), Sr. Traf. Clerk, 
Crown Zellerbach Corpn., 343 Sansome 
St., San Francisco 19, Calif. 


Val Sanford, (A), 401 Stahlman Bldg., 
Nashville 3, Tenn. 


Roy H. Schultz, (B), A. G. T. M., Pitts- 
burgh Screw and Bolt Corp., 2719 
Preble Ave., Pittsburgh 30, Pa. 


John P. Schwarz, (B), 4248 Stanley St., 
Pittsburgh 7, Pa. 


Henry D. Southerland, (A), 1438 
Brown Marx Bldg. ais % 
Alabama. 


Gaylord L. Swenson, (B), T. 
ers Union Central Exchange, Inc., 
— Concord St., South St. 

inn. 


M., Farm- 
1200 
Paul, 


William O. Turney, (A), Suite 330, Du- 
pont Circle Bldg., Washington 6, D. C. 


Earl J. Witten, (B), A. G. T. M., Shirks 
Motor Express Corpn., Manheim Pike, 
Lancaster, Pa. 








Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, President, 10 Post Office Square, Boston, Mass, 
Atlanta 


Clyde T. Kilgore, Chairman, 312 Chamber of Commerce Building, 
Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchcomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


P. F. Gault, Chairman, Chicago & North Western Railway, 400 West 
Madison Street, Chicago, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Everett C. Funk, Chairman, Ass’t Gen’l Mgr., Rocky Mountain 
Motor Tariff Bureau, Inc., 1600 Logan Street, Denver 5, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Assocta- 
tion. Such chapters must conform to the constitution and by-laws of the Association 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership 1n 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


William M. Boring, Chairman, T.M., The Vendo Company, 7400 
Bast 12th Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Charles H. Trayford, Chairman, General Manager, Mural Trucking 
Service, 60 Lewis Street, New York, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


A. G. Grimm, G.T.M., Pillsbury Mills, Ine., 608 Second Avenue, 
South, Minneapolis 2, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Northeastern Ohio 


G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 
E. F. Kane, Chairman, 1429 Walnut Street, Philadelphia 2, Pa. 


Pittsburgh Chapter 


Walter W. Larkin, Chairman, T. M., Continental Foundry & Ma- 
chine Company, 8 Raymond Street, Wheeling, W. Va. 
Meets: at call of Chairman. 
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Puget Sound 


Franklyn Royce, President, T. F. A. & P. A., Pennsylvania Rail. 
road, 3302 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M, 
Gowan Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Company, 101 Cali- 
fornia Street, San Francisco 19, California. 

Meets: San Francisco Commercial Club, last Monday of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


C. Ray Bryant, Chairman, Rate Expert, California Public Utilities 
Commission, 1000 Mirror Building, Los Angeles, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JouRNAL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
(Revised to June 1, 1950) $1.00 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JOURNAL, June, 1948—while they 
IIIS -nicrseindinssinesnnnendinisinciensiasicneinaistinensieunasesenomnuasiniainseitniiaaasadtieitinahisisiaininiuniaaliaiiei 35 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 





Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PractiTIoNERs’ JOURNAL ........ .50 


Code of Ethies 





